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but they don’t trust the skills of those 
whose intellects were historically 
perceived as inferior. Blacks who suf- 
fered from the indignities and slights 
of previous generations don’t see the 
Bar as relevant, or are suspicious of 
the true intentions of law firm lead- 
ers who talk the talk, but can’t show 
blacks among their ranks. 

Men and women of the Bar who 
have character must join Alan 
Bookman’s call to show cynics that 
The Florida Bar is a leader in mat- 
ters of diversity and inclusion. The 


Diversity and Inclusion 

President Bookman is to be com- 
mended for his forthright challenge 
to members of The Florida Bar re- 
garding diversity (December 2005) 
and for urging minority members to 
become engaged in the work of the 
Bar. 

The stain of racial segregation 
runs deep into the fabric of The 
Florida Bar. The elders, out of igno- 
rance or indifference, systematically 
excluded blacks from the state’s law 
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schools, and its “integrated” Bar; 
baby boomers, who now manage 
many Florida law firms, mean well, 


moment of truth has arrived. 
GerorGE F. Knox, Miami 
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| Miami; David J. Federbush, Bethesda, MD; | 
| H. Scott Fingerhut, Miami; Pearl Goldman, | 


| Ft. Lauderdale; Joseph G. Jarret, Bartow: 
| Jason K. Kellogg, Miami; Erin M. Larrinaga, 
| Tampa: Brittany A. Long, Tallahassee; Wendy 
S$. Loquasto, Tallahassee; S. Elysha Luken, 
Tallahassee; V. Julia Luyster, West Palm 
Beach; Lisa M. Macci, Deerfield Beach; 
Christina C. McAdams, Tampa: Elizabeth 


Amy E. Osteryoung, St. Augustine; Tamela 
|. Perdue, Tal lahassee; Amy D. Ronner, 
Opa Locka; Alyssa A. Ruge, Tampa; 


lil, Maitland; Julie S. Sneed, Tampa; 
Rafael Suarez-Rivas, Miami; Jennifer A. 
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A. McRae, Tampa; Donald A. Mihokovich, | 
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Mullins, Miami; Mark R. Osherow, BocaRaton; | 
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OATH OF ADMISSION TO THE FLORIDA BAR 


The general principles which should ever control the lawyer 
in the practice of the legal profession are clearly set forth in the 
following oath of admission to the Bar, which the lawyer is sworn 
on admission to obey and for the willful violation to which disbar- 
ment may be had. 

“| do solemnly swear: 

“| will support the Constitution of the United States and the 
Constitution of the State of Florida; 

“| will maintain the respect due to courts of justice and judicial 
officers; 

“| will not counsel or maintain any suit or proceedings which 
shall appear to me to be unjust, nor any defense except such as 
| believe to be honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes con- 
fided to me such means only as are consistent with truth and 
honor, and will never seek to mislead the judge or jury by any 
artifice or false statement of fact or law; 

“will maintain the confidence and preserve inviolate the secrets 
of my clients, and will accept no compensation in connection 
with their business except from them or with their knowledge ana 
approval: 

“| will abstain from all offensive personality and advance no fact 
prejudicial to the honor or reputation of a party or witness, unless 
required by the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, 
the cause of the defenseless or oppressed, or delay anyone’s 
cause for lucre or malice. So help me God.” 
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PRESIDENT S PAGE 


By Alan B. Bookman 


ur 2005 survey of Bar 
membership showed 
that 74 percent of our 
members rate our legis- 
lative efforts as desirable or highly 
desirable. That ranked about in the 
middle of Bar programs and five 
percent better than the 2003 survey. 

As the legislature gets set to 
begin its 2006 regular session in 
March, it is critical to remember 
the important role the Bar’s legis- 
lative activities play for both the 
profession and the legal system. 

One of our primary tasks will 
be working with the legislature 
as it looks at ways to amend the 
state constitution. The Bar has of- 
fered technical assistance for that 
work, and taken the position that 
future amendments should solely 
affect an existing provision of the 
constitution, deal with the basic 
rights of citizens, or the structure 
of government in articles II, III, IV, 
and V. 

The legislature is also engaged 
in a constitutional streamlining 
effort, which could see some con- 
stitutional provisions, with voter 
approval, converted into statutes. 

We constantly monitor all filed 
bills for those that could affect the 
legal system and our profession. 
We'll be listing those bills on the 
Bar’s Web site for your review and 
action. 

As always, a major challenge will 
be defending the independence of 
the judiciary, a process that often 


Our Legislative Role 


is educational rather than ad- 
versarial. With term limits, each 
legislative biennium brings many 
new faces and fresh ideas. But it 
also requires that the Bar educate 
these well-meaning individuals 
— many of whom have had little 
contact with the legal system 
— about the third branch of gov- 
ernment, the legal profession, and 
the independence of the judiciary. 

It is common for new lawmakers 
who were initially hostile to courts 
or the Bar to become strong sup- 
porters after Bar representatives 
meet with them, answer their ques- 
tions, and offer to be a resource in 
their legislative endeavors. And it 
isn’t just the Bar’s formal legisla- 


tive program in Tallahassee that 
does this. Our Key Contact pro- 
gram that has hometown lawyers 
contact their lawmakers has been 
a vital part in this education and 
communication effort. The key con- 
tact program involves you. If you 
have a good working relationship 
with any member of the legisla- 
ture, please let us know so we can 
further contact you to engage in 
discussion with your legislator on 
matters of importance to the legal 
profession. Your participation in 
the legislative process is extremely 
important. 

The Bar offered its assistance 
to the executive and legislative 
branches of government on the 
DNA issue, and has offered techni- 
cal help on a variety of other mat- 
ters. It has taken strong positions 
to preserve the independence of 
the judiciary and maintain the 
Supreme Court’s oversight of the 
legal profession. The Bar also 
helped secure $5 million in funding 
last year from legislators for the 
Civil Legal Assistance Act (which 
had received between $1 and $2 
million the previous three years). 
Unfortunately, that was vetoed by 
the governor, but we will be work- 
ing with both the legislature and 
governor's office to reinstate that 
funding this year. 

Many of our members do not 
understand that, because of our 
unified nature, the Bar can only 
take general legislative positions 


It is common for new lawmakers who were initially hostile to courts or the Bar 
to become strong supporters after Bar representatives meet with them, 
answer their questions, and offer to be a resource in their legislative endeavors. 
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dealing with such issues as ad- 
equate funding for the courts, third 
branch independence, preserving 
public access to the courts, and 
the like. Legislative limitations 
have been spelled out in U.S. and 
Florida Supreme Court rulings 
and incorporated in our rules and 
policies. Much of the heavy lifting 
and more detailed work is done by 
the sections, which have broader, 
but not unlimited, legislative au- 
thority. 

Unlike the Bar, which uses 
members’ mandatory annual fees 
to support its legislative activities, 
sections are voluntary organiza- 
tions and use their own money. 
Sections may not take a position 
that opposes a Bar position, but 
they may take a position on a 
substantive matter in opposition to 
another section (as has happened 
a few times). 

Sections also may not take a 
legislative position that has the 


‘Only and is not a contract. It is intended to prowde a general overview 


potential of causing deep philo- 
sophical or emotional divisions 
among Bar members. 

A prime example of this — which 
also illustrates some of the mis- 
conceptions about Bar legislative 
activities — came last year when 
the Family Law Section asked to 
support a bill to repeal the state’s 
ban against homosexual couples 
adopting children. 

Many Bar members saw this 
as the Bar endorsing or opposing 
homosexual adoption — which 
actually was never the question. 
The Board of Governors acted only 
to review the request of one of its 
sections which wanted to take a 
controversial position. And while 
the pros and cons of that position 
were debated, the board concluded 
(reluctantly on the part of many 
board members) that the section’s 
request had to be rejected, not 
based on the merits, but because 
it caused a deep philosophical and 
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emotional divide among Bar mem- 
bers. 

The Florida Bar and your Board 
of Governors take their legislative 
duties very seriously. The board’s 
very active Legislation Commit- 
tee reviews all Bar and section 
legislative position requests and 
monitors bills that are filed and 
legislative meetings. 

A complete list of all Bar, sec- 
tion, and committee legislative 
positions are listed on the Bar’s 
Web site, floridabar.org. On the 
left side menu, click “Legislative 
Activity” for more information, 
including ongoing reports on filed 
bills of interest to the legal profes- 
sion. Remember, we are all in this 
together. 
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THE BURDEN OF PROOF CONUNDRUM IN 
Motor VEHICLE CRASHWORTHINESS CASES 


by Larry M. Roth 


ince its 1976 common law recognition of the crash- 

worthiness doctrine in Evancho v. Ford Motor 

Co., 327 So. 2d 201, 202 (Fla. 1976), the Florida 

Supreme Court has never articulated the burden 
required to prove up an enhanced or increased injury 
case due to some design or manufacturing defect. (The 
terms crashworthiness and second collision in the case 
decisions are interchangeably used.) 

A crashworthiness cause of action is one in which 
the defect claimed did not cause the initial accident. 
Instead, once the accident occurs, the alleged defect 
causes injuries to be greater than those the initial 
accident would have created. In the context of motor 
vehicles, for example, a low speed impact would not 
have caused serious injuries, yet because the airbag 
deployed, it caused more serious injuries. This is the 
second collision which occurs when the uccupant impacts 
some interior part of the vehicle, or when a safety device 
designed to protect the occupant from injuries after the 
initial impact fails. A crashworthiness cause of action is 
based upon the proposition that automobile manufactur- 
ers have a duty to reasonably protect occupants from 
enhanced injuries since it is foreseeable that vehicles 
will get into accidents with each other and/or other 
objects. 

In 2001, the Florida Supreme Court handed down a 
landmark decision in D’Amario v. Ford, 806 So. 2d 424 
(Fla. 2001), which held that principles of apportionment 
of fault for the negligence of the person causing the first 
collision did not apply to a crashworthiness cause of ac- 
tion. Therefore, the driver or person causing the initial 
accident could not be included on the verdict form so 
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as to reduce the potential liability of the vehicle manu- 
facturer for an alleged crashworthiness defect.” Yet a 
product manufacturer under D’Amario could not be held 
liable for any injuries occurring in the first accident or 
collision. The D’Amario court analogized the distinc- 
tion between an accident causing first event from an 
occupant second impact or collision to some component 
of the motor vehicle with that of medical malpractice 
occurring subsequently to an initial tort; in essence, 
crashworthiness fault was a successive tort distinct 
from the tort of the person who caused the motor vehicle 
crash in the first place.‘ Accordingly, the D’Amario court 
said, “[I]t is further presumed that a manufacturer, like 
a physician, may not be held responsible for injuries 
caused by the primary collision.” 

In D’Amario, the court adopted a minority legal 
position which precludes comparative fault apportion- 
ment with the cause of the underlying accident — or 
first collision — from admission in a second collision 
automobile crashworthiness case.® This preclusion of 
fault apportionment is generally considered litigation- 
friendly to a plaintiff. There are, similarly, both minor- 
ity and majority case decisions on what constitutes 
adequate proof to establish an enhanced injury from an 
evidentiary basis. Interestingly, if the Supreme Court 
were to adopt the minority viewpoint on the burden 
to prove enhanced injuries in a crashworthiness case, 
this position is recognized as favoring the defendant. 
So which position — minority or majority — will the 
Supreme Court ultimately favor in deciding the burden 
of proof issue? The remainder of this article attempts 
to address this issue. 
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What is the Burden of Proof? 

The burden of proof in crashwor- 

thiness cases rests on the plaintiff, 
according to D’Amario.’ The deci- 
sion said in dicta: 
We are not unmindful of the concerns 
that a manufacturer not end up im- 
properly being held liable for damages 
caused by the initial collision. Of course, 
we must remember that in crashworthi- 
ness cases the plaintiff not only has 
the burden of proving the existence of 
a defect and its causal relationship to 
her injuries, but she must also prove 
the existence of additional or enhanced 
injuries caused by the defect.* 

Yet, the court did not specify 
the evidentiary standard to which 
a plaintiff must establish these 
enhanced injuries. It said only 
that “the crashworthiness doc- 
trine’s legal rationale limiting a 
manufacturer’s liability only to 
those damages caused by the de- 
fect” would protect an automobile 
manufacturer from responsibility 
for injuries caused by the initial 
collision.’ But what did all this 
mean? 

The issue of burden of proof as a 
black letter law principle is decep- 
tively complex. There is the require- 
ment of initially going forward with 
a burden of proof that a plaintiff 
has, and something called burden of 
persuasion. In the context of these 
motor vehicle crash cases, what 
must a plaintiff demonstrate prima 
facially before the burden shifts to 
the defendant to prove the injury 
was not enhanced or aggravated by 
an alleged crashworthiness defect 
in the automobile? D’Amario did 
not address how a plaintiff could 
meet his or her burden of proof in 
a crashworthiness case. 

There has been an ongoing debate 
across the country’s jurisprudence 
for almost 30 years about what the 
burden of proof should be for estab- 
lishing an enhanced injury claim.'° 
A brief review of this debate is nec- 
essary in helping to decipher what 
the Florida Supreme Court might 
ultimately decide. The opposing 
camps break down between those 
referred to as the Huddell-Caiazzo 
and Fox-Mitchell approaches. 

Huddell v. Levin, 537 F.2d 726 (2d 
Cir. 1976), first established criteria 
for specifying the burden of proof in 


enhanced injury cases. This was a 
diversity case deciding New Jersey 
law. Huddell stated that crashwor- 
thiness or enhanced injury cases 
“require highly refined and almost 
invariably difficult presentation of 
proof.” The court then articulated 
specific elements of proof to meet 
the burden. 

In essence, it was the plaintiff’s 
burden to demonstrate a practical, 
alternative, safer design which, if 
used, would not have caused en- 
hanced injuries, and a methodology 
for attribution of the enhanced in- 
jury to the alleged defect. To prove 
an enhanced injury related to a 
defective motor vehicle design, a 
plaintiff under Huddell must prove 
an alternative design that would 
not have resulted in the enhanced 
injury.'' An underlying rationale 
for Huddell was that an automo- 
bile manufacturer defendant and 
the first collision tortfeasor were 
not considered joint or concurring 
tortfeasors for liability purposes. '” 
Thus, the plaintiff must be able to 
separately apportion and identify 
the enhanced injury. If the plaintiff 
was not able to do that, the defen- 
dant prevailed. 

There was a concurring opinion 
in Huddell which argued the major- 
ity imposed too onerous a burden 
of proof on the plaintiff.'* The 
concurring judge asserted that the 
person causing the initial accident 
(first collision), and the car manu- 
facturer allegedly causing the en- 
hanced injury, should be treated as 
“concurrent tortfeasors.” Thus, the 
plaintiff need only prove a causal 
link of the injury to the alleged de- 
fect. Then the burden (i.e., burden 
of persuasion) of apportioning the 
second collision injuries from the 
first collision injuries shifted to the 
manufacturer defendant who was 
nothing more than a concurring 
tortfeasor under the Restatement 
of Torts (Second), §433B(2)." If 
the crashworthiness defendant 
could not then separate the con- 
curring injuries between the first 
and second collision, the defendant 
was stuck with the entire damages 
harm. 

A Second Circuit decision, Cai- 
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azzo v. Volkswagenwerk, A.G., 647 
F.2d 241 (2d Cir. 1981), analyzing 
New York law, followed the Third 
Circuit’s position in Huddell. The 
Caiazzo court held that a plaintiff 
“should be required to prove the 
extent of the enhanced injuries at- 
tributable to the defective design. . . 
particularly in a case as this where 
the wearing of seatbelts would have 
eliminated most, if not all, of the 
enhanced injuries resulting from 
the design defect.” The plaintiff 
would be required to show the 
precise nature and extent of the in- 
juries which were enhanced by the 
alleged defective vehicle design. 

The Huddell-Caiazzo approach 
is now recognized as the minority 
position.’ Numerous law review 
articles have outlined those ju- 
risdictions which have followed 
Huddell-Caiazzo."' In adopting 
Florida’s version of crashworthi- 
ness law as it related to apportion- 
ment of fault,'* our Supreme Court 
followed the minority views of 
South Carolina, Arizona, and Iowa. 
Both South Carolina and Iowa have 
been identified as jurisdictions in 
the Huddell-Caiazzo camp.'® 

The Fox-Mitchell line of cases 
took their cue and theoretical 
underpinnings from the concur- 
ring opinion in Huddell which had 
suggested that majority opinion 
was too orthodox and difficult for a 
plaintiff to satisfy. Fox v. Ford Mo- 
tor Co.,575 F.2d 774 (8th Cir. 1978), 
applying Wyoming law, addressed 
the issue of enhanced injury and 
articulated a lesser standard than 
Huddell required. The Fox court 
found a crashworthiness case 
involved principles of joint and 
several or concurrent liability in 
deciding causation between the 
first accident collision and the 
second collision enhanced injuries. 
Fox analogized its approach to ac- 
tive and passive tortfeasors as set 
forth in the Restatement of Torts 
(Second) §433.”° This rationale 
would result in an easier burden 
of proof for a plaintiff than that re- 
quired by Huddell.”' Fox also stated 
that there may be injuries which 
were indivisible and could not be 
separated out, such as death.” 
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Therefore, if injuries could not be 
apportioned and there was liability, 
the manufacturer defendant was 
responsible for all the damages. 
Mitchell v. Volkswagenwerk, A.G., 
669 F.2d 1199 (1982), followed Fox. 
In applying Minnesota law Mitchell 
held, contrary to Huddell-Caiazzo, 
a plaintiff's burden was only to 
prove the alleged defect “was a sub- 
stantial factor in producing dam- 
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ages over and above those which 
were probably caused as a result of 
the original impact or collision.” 
The manufacturer defendant was 
then required to separate out the 
injuries, if possible. Otherwise, as 
in death or paralysis cases where 
the injury is indivisible, the defen- 
dant is liable for all the damages 
as would be any joint and several 
tortfeasor.‘ Initially, Fox-Mitchell 
was not followed by many jurisdic- 
tions.”° Today, however, it is consid- 
ered the majority position.” 


Third Restatement 

In keeping with the Restatement 
of Torts (Second) on Products Li- 
ability, §402A, the Florida Supreme 
Court adopted strict products li- 
ability in West v. Caterpillar Trac- 
tor Co., Inc., 336 So. 2d 80 (Fla. 
1976). The Restatement Second did 
not, however, specifically address 
burden of proof in enhancement of 
injuries cases. This was something 
later dealt with by the American 
Law Institute (ALD in the Restate- 
ment of the Law (Third). 

The ALI, in its Restatement 
Third, attempted to establish a 
uniform standard for the burden 
of proof in enhanced injury crash- 
worthiness cases.’ Of course, in the 
midst of the analysis supporting 
their Restatement recommenda- 
tion, the commentary reviewed 
both the majority and minority 
approaches to proving, from a bur- 
den of proof standpoint, enhanced 
injuries.** The Restatement Third 
adopted the rationale followed in 
Fox-Mitchell. 

The ALI treated the issue of en- 
hancement of injury from 2 joint 
tortfeasor standpoint, and framed 
the issue as one of “increased 
harm.””’ That rule is similar to 
the Restatement of Torts (Second), 
§432B(2), first cited in the concur- 
ring opinion in Huddell, which 
requires the joint or concurring 
tortfeasor “actor” to apportion out 
the injuries.*® The Restatement 
Third stated that a plaintiff only 
had to demonstrate the defect was 
a substantial factor for the “in- 
creased harm.” If this “increased 
harm” could not be separated from 


14 THE FLORIDA BAR JOURNAL/FEBRUARY 2006 


other causes (i.e., tortfeasor drunk 
driver), the manufacturer defen- 
dant would be jointly and severally 
liable for all the harm suffered.*! 


The Florida Approach 

There are no Florida state court 
cases in which either Huddell-Cai- 
azzo or Fox-Mitchell was followed 
for the burden of proof require- 
ment in a crashworthiness context, 
including D’Amario. Nevertheless, 
the Reporter’s Notes to the Restate- 
ment Third projected that Florida 
was one of “those states whose 
law either supports, or is strongly 
leaning toward the majority view 
[Fox-Mitchell].”** Of course, in 1998 
when the Restatement Third was 
published, D’Amario had not been 
decided. To support its position, the 
Restatement Third cited a federal 
diversity decision for how Florida 
would rule.** That case was McLeod 
v. American Motors Corp., 723 F.2d 
830 (11th Cir. 1984). 

McLeod involved a head-on 
collision that occurred when the 
plaintiff swerved to avoid a drunk 
driver and slammed on her brakes. 
Her 120-pound Great Dane was in 
the rear seat of the AMC Pacer. 
A defective bolt on the front seat 
was alleged to have broken before 
the impact due to the emergency 
braking and, unfortunately, the 
dog struck the rear of the front 
driver’s seat. As a result, the 
plaintiff was propelled forward 
into the steering wheel and front 
windshield. McLeod looked for, 
but found no Florida precedent 
on apportionment of injuries in a 
crashworthiness case.** A verdict 
for the plaintiff was affirmed on the 
correctness and appropriateness of 
a concurring cause jury instruction. 
AMC’s defense was that the drunk 
driver and plaintiff were entirely 
responsible for causing her inju- 
ries. 

McLeod found injury enhance- 
ment to be a concurrent cause li- 
ability issue. Thus, all the plaintiff 
had to do was demonstrate that 
the alleged defect “substantially 
contributed” to producing the in- 
juries, whatever they were.* The 
burden of persuasion then shifted 
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to the defendant, AMC, to appor- 
tion out the enhanced from the 
nonenhanced injuries. AMC did not 
do that, and could not prove the 
injuries were divisible between the 
two concurring tortfeasors.** This 
was different from D’Amario where 
the Florida Supreme Court held 
that a crashworthiness defendant 
was not a concurring cause with 
the initial tortfeasor precipitating 
the first collision. This was because 
D’Amario stated: 

However, it is not entirely clear that our 
holding in Fabre [v. Marin] resolves the 
question presented today since Fabre 
involved a simple automobile accident 
involving joint and concurrent tortfea- 
sors, and did not involve successive 
tortfeasors or enhanced or secondary 


injuries allegedly stemming from a 
manufacturing or design defect.*’ 


Therefore, it is uncertain what 
persuasion McLeod has on the 
Florida Supreme Court today. 

The McLeod court also recognized 
that in Florida there was a suc- 
cessive tortfeasor rule.** The court 


stated that Florida law “apparently 
holds that in successive injury 
cases the jury should be allowed 
to apportion damages between the 
defendants; however, if damages 
are not reasonably apportionable, 
plaintiff may recover the full 
amount from either of the two de- 
fendants.”*? Washewich v. LaFave, 
243 So. 2d 670, 672 (Fla. 4th DCA 
1971), was cited for that authority. 
Yet, Washewich was not cited in 
D’Amario despite the fact the latter 
case held, or at least analogized, a 
crashworthiness second collision 
case to a successive tortfeasor oc- 
currence.*° 

The court in McLeod further 
relied on an old Fifth Circuit case, 
Smith v. Fiat-Roosevelt Motors, Inc., 
556 F.2d 728 (5th Cir. 1977). Smith 
reversed a summary judgment for 
the defendant in a rear-end colli- 
sion seatback case. This reversal 
occurred although the plaintiff was 
not able to apportion injuries be- 
tween the initial rear-end collision 


and those which may have been 
caused by an alleged defect which 
allowed the seatback to recline or 
go rearward upon the impact.*! 
This particular decision turned 
on a concurring cause instruction 
from the Florida Standard Jury 
Instruction 5.2b, which provides 
“where an injury is indivisible and 
apportionment is impossible, plain- 
tiff may recover his entire damages 
from either tortfeasor.”*? Stated 
differently, in Smith a crashworthi- 
ness defendant was a concurring 
causative factor with the fault of 
the first tortfeasor causing the ac- 
cident. 

Although not reaching this pre- 
cise issue as a holding, in referring 
to McLeod the Northern District 
of Florida (pre-D’Amario) in Hum- 
phreys v. General Motors Corp., 839 
F. Supp. 822, 828 n. 7 (N.D. Fla. 
1993)(citations omitted) observed: 
At this point, the Court makes no deter- 


mination as to whether Plaintiffs’ bear 
the burden of proving the exact amount 
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which Mrs. Humphreys’ injuries were 
“enhanced” by the alleged defect. The 
parties dispute vigorously whether 
this is an “enhancement of injuries” 
case where the reasoning of [Huddell] 
should apply. At this point, the Court 
is inclined to agree with Plaintiffs that 
under [McLeod] Plaintiffs are not obli- 
gated to follow Huddell’s requirement 
that they prove, essentially through 
expert testimony, the precise extent to 
which the alleged defect enhanced the 
injuries caused by the collision. 

Under these circumstances, whether 
Plaintiffs bear the extra burden under 
Huddell is moot. 


The Restatement Third was 
apparently correct in project- 
ing where Florida law was at 
the time of its 1998 publication. 
That is to say, a crashworthiness 
defendant was a concurrent tort- 
feasor with the party causing the 
initial accident. What could not 
be foreseen was that the Florida 
Supreme Court, three years later 
in D’Amario v. Ford, would hold 
that a crashworthiness, enhanced 
injury case was not like the joint 
and several liability of concurring 
tortfeasors as the Restatement 
Third viewed it. 


Sorting Out Tea Leaves 

It appears from the recitation 
so far that, because of D’Amario, 
a substantial philosophical and 
extant doctrinaire inconsistency 
will present itself whenever the 
Florida Supreme Court attempts to 
decide this enhanced injury burden 
of proof question. The court cannot 
take the Fox-Mitchell approach 
adopted by the Restatement Third, 
and analogized to concurrent tort- 
feasors, when establishing what 
is the burden of enhanced injury 
proof in a crashworthiness case. 
The court has already held, to the 
contrary, that crashworthiness 
cases are analogous to a successive 
tortfeasor event like medical mal- 
practice occurring after someone is 
injured, for example, in a slip and 
fall. To find in the Fox-Mitchell vein 
the Supreme Court would have to 
create a different rationale for the 
burden of proof issue from the way 
it viewed first collision/second col- 
lision apportionment of fault and 
hold, only for the damages portion 
of a crashworthiness case, that 
principles of concurring tortfeasors 


were applicable. 

D’Amario’s treatment of crash- 
worthiness enhanced injury cases 
in the context of successive tortfea- 
sors causes additional problems 
when deciding the crashworthi- 
ness burden of proof issue. The 
McLeod court stated, in referring 
to the successive tortfeasor law, if 
damages were not “reasonably ap- 
portionable,” “plaintiff may recover 
the full amount from either of the 
two defendants.”** However, in a 
D’Amario case there are no other 
defendants than the crashworthi- 
ness defect parties. The initial 
tortfeasor is not part of the case. 
It could be argued, therefore, the 
court in D’Amario already de- 
cided, as an unstated matter of 
law, that enhanced injuries have 
to be apportionable by their very 
nature.“Further, only the cause 
of the enhanced injury is at issue 
in crashworthiness cases such as 
those at issue here because the 
only damages sought are those 
caused by the defective prod- 

Therefore, a post-D’Amario 

court, unlike the McLeod decision, 
could not logically hold that if the 
enhanced injuries cannot be ap- 
portioned the burden is then on 
the defendant to separate them 
out. Otherwise, the crashworthi- 
ness defendant had to absorb the 
total damages. To hold as this 
would be to adopt the Fox-Mitchell 
rationale on concurring tortfea- 
sors. Yet, D’Amario clearly pointed 
out: 
We agree that to automatically compare 
the fault of the driver in causing the 
accident with the fault of the automo- 
bile manufacturer for the subsequent 
enhanced injury would be . . . to confuse 
two different causes — the cause of the 
accident and the cause of the enhanced 
injury. 

The essential point is that under 
the crashworthiness doctrine, as in 
medical malpractice cases, the initial 
collision and its separate cause is al- 
ways presumed, and the cause of the 
initial collision is simply not at issue 
in the determination of the cause of the 
second collision. Instead, any analysis 
concerning the causal connection of 
the second collision to the separately 
claimed damages depends solely upon 
whether a defect existed and gave rise 


to the enhanced injuries suffered by the 
plaintiff.” 


16 THE FLORIDA BAR JOURNAL/FEBRUARY 2006 


It would be the antithesis of 
these statements for our Supreme 
Court now to say that the injuries 
between the first collision and the 
second collision could be indivisible, 
as in concurring or joint tortfeasor 
cases, and if so, the defendant was 
responsible for the total damages. 

Furthermore, D’Amario’s reli- 
ance on the successive tortfeasor 
analogy for crashworthiness simply 
does not lend itself to nonappor- 
tionment or an indivisible injury 
concept. For example in Whitehead 
v. Linkous, 404 So.2d 377 (Fla. 1st 
DCA 1981), cited in D’Amario, a 
plaintiff attempted to commit sui- 
cide, although medical malpractice 
actually caused the death. That 
is to say, but for the medical mal- 
practice, the suicide attempt would 
have failed. The court in D’Amario, 
analogizing this situation to a 
crashworthiness case, stated that 
in a successive tort case one must 
look at “the damages sought in 
this case.”** What it means is that 
only the enhanced injuries should 
be at issue in a crashworthiness 
case. Because of this language, 
placing the burden of proof on the 
plaintiff to establish exactly what 
were those enhanced injuries in a 
D’Amario crashworthiness case is 
seemingly required. If this cannot 
be done, then the defendant wins. 
This result is essentially the Hud- 
dell-Caiazzo rationale. 

If the Supreme Court were to 
adopt Huddell-Caiazzo, there 
would be spirited arguments from 
the plaintiffs’ bar. They would 
posit, as did the concurring opinion 
in Huddell, that this imposes too 
much of a burden on the plaintiff. 
As the Supreme Court has framed 
the crashworthiness doctrine in 
Florida, however, the Huddell- 
Caiazzo approach is far more con- 
sistent than is Fox-Mitchell to the 
holding in D’Amario. 

Admittedly, this is a complex and 
convoluted situation. The court in 
D’Amario adopted the minority 
view on fault apportionment. In 
turn, some of those very same mi- 
nority view cases relied on by the 
Florida Supreme Court from other 
states adopted what has now become 
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another minority position — Hud- 
dell-Caiazzo — on the burden of proof 
standard. By adopting the Huddell- 
Caiazzo approach, the court would at 
least be consistent with D’Amario in 
following a so-called minority line of 
authority. However, if the court were 
to embrace Fox-Mitchell, it would be 
embracing a majority position which, 
in a different context, it refused to 
adopt in D’Amario. Had the Florida 
Supreme Court adopted the majority 
view in D’Amario, it would be much 
easier, and more consistent, for it now 
to permit the lesser burden of proof 
requirements for plaintiff as set out 
in Fox-Mitchell and the Restatement 
Third. This is because the majority 
view rejected by D’Amario required 
that both the initial fault of someone 
in causing the accident and fault of 
the crashworthiness defendant be 
considered together.*’ From that posi- 
tion it is more consistent to say the 
plaintiff, if unable, should not have 
the burden of discriminating between 
what injury the driver caused and 
the enhanced injury caused by the 
crashworthiness defect. As such, the 
crashworthiness defendant must 
shoulder all the damages if he or she 
could not separate or apportion the 
injuries between first and second col- 
lisions. The doctrinal theorem behind 
Fox-Mitchell, and the Restatement 
Third’s concurrent or joint and sev- 
eral tortfeasors who come together 
to cause one single injury would then 
certainly be more consistent than it 
is under the present D’Amario hold- 
ing. 

There is a further basis for the 
court, after D’Amario, to adopt the 
Huddell-Caiazzo rationale. That 
court opinion specifically referred to 
a Montana Law Review article writ- 
ten by Robert C. Reichert. The theme 
. of that article was distinguishing 
between accident-causing and injury- 
enhancing fault.** D’'Amario relied on 
Reichert to support the decision that 
fault of the first tortfeasor should not 
be apportioned or allowed to reduce a 
crashworthiness defendant's liability. 
However, when the Reichert article 
is reviewed, its hypothesis would 
require Florida’s adoption of the 
Huddell-Caiazzo evidentiary rule. In 
fact, Reichert identified a plaintiff's 


burden of proof in an enhanced injury 
crashworthiness case requiring simi- 
larly the same elements as Huddell.*® 
Reichert took the position that where 
the injuries could not be apportioned 
in a crashworthiness case, or were 
indivisible, then the plaintiff lost.*° 
This result is contrary to Fox-Mitch- 
ell. According to Reichert: 

One consequence of requiring a 


plaintiff to show enhanced injuries 
is that when injuries are not capable 


of apportionment into those caused 
by a defect and those injuries not 
caused by a defect, a manufacturer 
is free from liability. The axiom from 
which second collision liability is 
derived limits manufacturer liability 
to enhanced injuries; if the injuries 
suffered by a plaintiff cannot be iden- 
tified as caused by an alleged design 
defect they cannot, by definition, 
be injuries enhanced by an alleged 
defect.*! 


There has been some change in 
membership of the Florida Supreme 
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Court since D’Amario. Whatever the 
views of these new appointees, there 
still remains a majority who voted for 
D’Amario.The Florida Supreme Court 
adopting Huddell-Caiazzo would an- 
ger attorneys representing plaintiffs 
in these crashworthiness cases. The 
motor vehicle manufacturer’s attor- 
ney would likely decry a different 
decision. Either way the court goes, 
someone will be unhappy, whether 
it is from the plaintiffs’ perspective 
or that of the defense. Based upon 
the present and continuing viability 
of D’Amario, and assuming it is not 
redecided, the court must adopt the 
minority Huddell-Caiazzo position to 
maintain a consistent legal position. 


Conclusion 

The Florida Supreme Court should 
adopt the Huddell-Caiazzo burden 
of proof rule. If the court, as it did in 
D’Amario, views crashworthiness as 
looking only at how an alleged motor 
vehicle occupant protection defect 
enhanced an injury, then the plaintiff 
should have the task of establishing 
increased injury. Plaintiffs’ attorneys 
in this field certainly have the ability 
to overcome this obstacle with expert 
witnesses to get them to the jury.” 
Since this is a causation matter, no 
trial judge would likely remove the 
issue from a jury, and having a court 
disqualify any expert is not some- 
thing which usually occurs under 
our existing law.** 

In actuality, even under Huddell- 
Caiazzo, the defense gets no break 
either. They still have the affirmative 
burden to establish no enhanced 
injury, and instead, the result would 
have been the same regardless of 
the claimed defect due, for example, 
to no seatbelt use, crash severity, or 
in a fire case that the cause of death 
was impact-related and not thermal 
precipitated. Requiring Huddell-Cai- 
azzo, in light of D’'Amario, would not 
seem to impose any dire unfairness 
on the plaintiff. 

No matter what the Florida Su- 
preme Court does with the burden 
of proving injuries in a crashworthi- 
ness case it should develop detailed 
jury instructions for this entire area. 
The standard instructions and model 
product liability forms are inad- 


equate. They provide no reasonable 
guidance or explanation to a jury. 
It is recommended, therefore, that 
the Supreme Court refer to the ap- 
propriate Florida Bar committee for 
the development of jury instructions 
and a special verdict form to be used 
in crashworthiness products liability 
cases. 

The status of crashworthiness law 
in Florida, despite beliefs to the con- 
trary, is a mess. It is a complex rule 
of law which the Florida Supreme 
Court should fully address in all its 
aspects. In essence, crashworthiness 
law in Florida, as it presently ex- 
ists under D’Amario, is convoluted, 
internally inconsistent, and a poten- 
tial morass of misunderstanding by 
everyone involved, particularly trial 
judges having to make evidentiary 
rulings. Since D’Amario could take 
three lines from the Second District’s 
opinion concerning apportionment 
of fault in a crashworthiness case 
and turn it into a 16-page majority 
opinion,™ clearly the Supreme Court 
has the ability, in turn, to use its next 
case opportunity to clarify all these 
crashworthiness-related issues. UO 


' Evancho, 327 So. 2d at 203-204. 

* D’Amario, 806 So. 2d at 437. 

Id. at 439-440. 

Id. at 435-437. 

5 Id. at 437. 

® The court did not speak to or provide 
guidance on how trial courts were to 
handle product liability cases where the 
motor vehicle was being charged with de- 
fects in causing the crash, as well as not 
adequately protecting the occupants. 

7 D’Amario, 806 So.2d at 439. 

* Id. at 439. 

Td. at 440. 

'0 See Chadwick, “Causing” Enhanced 
Injuries in Crashworthiness Cases, 48 
Syracuse L. Rev. 1223, 1238-1257 (1998); 
Vickles & Oldham, Enhanced Injury 
Should Not Equal Enhanced Liability, 
36 S. Tex. L. Rev. 417, 426-435, 440-444 
(1995). 

'! See Hoenig, Resolution of “Crashwor- 
thiness” Design Claims, 55 Sv. Jouns. L. 
Rev. 633, 699-706 (1981). 

” Huddell, 537 F.2d at 738. See Foland, 
Enhanced Injury: Problems of Proof in 
“Second Collision” and “Crashworthy” 
Cases, 16 WasHpBurN L.J. 611, 614-615 
(1977). 

'S Huddell, 537 F.2d at 744 (Judge Ro- 
senn). 

Td. at 745. 

'S Td. at 250. 

'6 RESTATEMENT OF THE Law (Tuirp) — Torts, 
Products Liability, ch. 4, §16, at 250 
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(1998). 

7 Vickles, note 10 at 29 & n. 74; Shad, 
Warren v. Columbo: North Carolina Rec- 
ognizes Claim for Enhanced Injury, 68 
N.C.L. Rev. 1330, 1335 & n. 57 (1989). 

18 D’Amario, 806 So.2d at 433-434. 

19 RESTATEMENT OF THE LAW (THIRD) — Torts, 
Products Liability at 250. 

20 Fox, 575 F. 2d at 787-788. 

2 Id. at 787. 

2 Id. at 788. 

23 Mitchell, 669 F.2d at 1206. 

> Vickles, note 10 at 433, n. 99; Shad, 
note 17 at 1338. 

26 RESTATEMENT OF THE LAW (THIRD) — Torts, 
Products Liability, at 244. 

27 Id. at 235 - 236. 

28 Id. at 241-256. 

Id. at 236. 

3° Td. at 243-244. 

31 Td. at 244. 

82 Td. at 244. See also Vickles, note 10 
at 433 n. 99. 

33 Td. at 245. 

°4 McLeod, 723 F.2d at 834. The decision 
did not say anything about the outcome 
for the dog. 

35 Id. 

36 Td. at 835. 

87 D’Amario, 806 So.2d at 435 (emphasis 
in original). 

38 McLeod, 723 F.2d at 834. 

39 Td. 

4° D’Amario, 806 So.2d at 435. 

l Smith, 556 F.2d at 729. 

S McLeod, 723 F.2d at 834. 

4 D’Amario, 806 So. 2d at 437. 

‘6 Td. at 436 (emphasis added). 

“7 Td. at 431-432. 

* Reichert, Limitations on Manu- 
facturer Liability in Second Collision 
Actions, 43 Montana L.Rev. 109, 113 
(1982). 

49 Td. at 114. 

50 Td. at 113-114. 

51 Id. at 115. 

® See Harris, Enhanced Injury Theory: 
An Analytical Framework, 62 N.C. L. 
Rev. 643, 660 (1984). 

°S See generally Frye v. United States, 
293 F.1013 (D.C. Cir. 1923); Hadden v. 
State, 690 So.2d 573 (Fla. 1997). Florida 
follows Frye, and not the Daubert rule. 
Frye is considered a stricter standard 
by which to disqualify,an expert. More 
often than not, a trial judge will let it go 
to the weight of the expert’s testimony to 
be handled through cross-examination. 

54 See D’Amario v. Ford Motor Co., 
732 So. 2d 1143, 1145 (Fla. 2d D.C.A. 
1999). 


Larry M. Roth is a 1975 graduate 
of the University of Florida Law School. 
His practice includes representation of 
automobile manufacturers in products 
liability cases. 
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FORTRESS ARBITRATION 


An Exposition of Functus Officio 


by Michael Cavendish 


here is a rule as old as the common law itself 

making a peculiar living in private arbitrations. 

It is the doctrine of functus officio, Latin for “a 

task performed.”' This doctrine encircles com- 
pleted arbitrations with a wall of finality. It preserves the 
expedience, convenience, and efficiency of arbitral proceed- 
ings against sieges by rebuffed contestants. It is a tangible 
symbol of the legitimacy of private arbitration regimes. 
An ancient directive’ with a thoroughly modern vocation, 
it persists at common law throughout the federal system 
and in most states.” 

Yet functus officio has fallen under intermittent criti- 
cism for three decades. In recent memory, it has twice been 
surveyed by the plumb lines of respected federal jurists 
and found undermined, sapped, and crooked. This essay 
is a small exposition of the functus officio doctrine, and an 
apology for an important rule of law, this vital fortress of 
repose for exhausted private arbitrants, which is in some 
quarters regarded as nearly abandoned. 


The Functus Officio Blueprint 

Functus officio appeared in the U.S. in the mid-nineteenth 
century case of Bayne v. Morris, 68 U.S. (1 Wall.) 97, 99 
(1863) (“Arbitrators exhaust their power when they make 
a final determination on the matters submitted to them. 
They have no power after having made an award to alter 
it; the authority conferred on them is then at an end.”). As 
an adopted rule of federal common law in Article III courts, 
the functus officio doctrine is today stated thus: 


Once an arbitrator had made and published a final award his 
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authority is exhausted and he is functus officio and can do nothing 
more in regard to the subject matter of arbitration.’ 


The rationale behind the rule is the law’s unwillingness to 
permit a nonjudicial officiant, someone who acts informally 
and sporadically as a lawgiver, to revisit a final decision 
once rendered. This discomfort with arbitral awards redux 
is said to be justified by the need to preserve the station 
of the arbitrator from ex parte or outside communication, 
or unilateral overtures; devices employed by disappointed 
parties who would, if the occasion arose, try and seek a 
self-serving change in the final award.° 

There are two fundamental prerequisites to the doctrine’s 
application: 1) there must be a final award executed by 
the arbitrator; and 2) that executed final award must be 
delivered or declared.® 

Under functus officio, once a final award has been ex- 
ecuted and delivered or declared, absent an exception, 
an arbitrator is powerless to vacate, modify, supplement, 
correct,’ change, explain," reconsider,’ reopen,’ revise, re- 
examine, '' or withdraw” a final award. Likewise, absent 
an exception, an arbitrator, once having issued a final 
award, cannot hear an appeal thereon, or preside over any 
re-litigation of the decided issues, or order a new trial or 
final hearing.'’ The doctrine has been applied routinely 
in federal cases construing the Federal Arbitration Act, 9 
US.C. §1," and in various state court opinions.'° 


Exceptions to Functus Officio 
Recitations of the doctrine often identify only three 
instances in which it will not apply;'® however, federal 
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Recitations of the doctrine often identify only 
three instances in which it will not apply;'® 
however, federal courts in the aggregate 
have identified no less than 10 exceptions’ 
to functus officio. 


courts in the aggregate have identi- 
fied no less than 10 exceptions” to 
functus officio: 1) the correction of 
a mistake apparent on the face of 
an award;'* 2) the incompleteness 
of an award;'* 3) ambiguity in an 
award;”° 4) arbitrations conducted 
under §301 of the Labor Manage- 
ment Relations (Taft-Hartley) Act 
(LMRA);”! 5) the intersection of 
a broad arbitration clause and an 
ongoing, long-term contract;” 6) 
the arbitrator’s commission of a 
fundamental procedural error;** 
7) the occurrence of a post-award 
contingency; 8) mutual agreement 
by the parties;* 9) reservation of 
jurisdiction to ensure compliance 
with the award;* and 10) a valid 
remand by a reviewing court.’ 

The ill-justified discard of the doc- 
trine in LMRA arbitrations aside,”* 
each of these exceptions are judicial 
formulations designed to first, allow 
a final award to speak the truth in 
a completed case, and second allow 
an arbitrator to finish his or her 
appointed job and render complete 
relief on the disputed issue.”° 

The exceptions are many, a criti- 
cism of the doctrine to be examined 
below. Yet, by and large, federal 
courts construing the doctrine take 
care to apply these exceptions re- 
servedly, so that the exceptions do 
not overwhelm the rule and upset 
the critical finality it imparts to 
arbitral awards. This means that 
the exceptions cannot be applied in 
a manner that would embolden par- 
ties into post-award ex parte contact 
gauged to elicit a new or altered 
conclusion.** And the exceptions are 
not applied so as to threaten the 
integrity of a final award against 
objectively destabilizing, disenfran- 


chising events. As a rule of thumb, 
exceptions cannot exist if they alter 
an award’s supporting reasoning, 
redirect the distribution of a remedy, 
or alter a party’s expectations about 
a right or liability expressed in a 
final award.*' The rationale demand- 
ing the limited application of these 
exceptions, thus, preserves the ar- 
bitral product, the final award, and 
the process through shielding the 
arbitrator and innocent arbitrants 
from the potential shenanigans that 
post-award ex parte contact may 
implicate. 

So for example, applied narrowly, 
the exception for the correction of 
apparent mistakes is limited to 
resolving an arbitrator’s blunder in 
writing out the text of the opinion, 
such as typos and errors in arithme- 
tic, and cannot be used as a vehicle 
to correct an arbitrator’s mistaken 
view of a fact or the law.* If the 
alleged problem with the award is 
suggested as interpretive, analysis 
of the apparent mistake exception 
is stringent, since in hypothetical 
an agenda of alteration is easily 
couched in a request for further 
explanation.** When an extraneous 
fact would need to be considered to 
determine if there were a mistake 
on the face of the award, this excep- 
tion is also unavailable.* 

The exception applying in the 
event of incomplete awards is in- 
voked only when an award fails to 
resolve an issue or specify the rul- 
ing or remedy rendered in definite 
terms.” The exception for ambiguity 
applies only to remove any linger- 
ing cloud of doubt in the text of an 
award as to whether an issue has 
been fully decided.** In something 
of a “Catch-22” scenario, the excep- 
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tion in instances of judicial remand 
by a reviewing court is sometimes 
construed so narrowly that it ap- 
plies only when another recognized 
exception creates independent 
grounds for relief from the doctrine, 
an application that actually folds 
the remand exception into the other 
exceptions.*’ 


Two Criticisms of Functus 
Officio in Federal Opinions 

There have been two noteworthy 
criticisms of the doctrine in contem- 
porary reported federal caselaw. The 
more recent was also the more spec- 
tacular, posing, in this observer’s 
view, the greatest challenge to the 
doctrine’s ongoing viability. 

In 1995, Chief Judge Richard A. 
Posner of the U. S. Court of Appeals 
for the Seventh Circuit authored a 
3-0 opinion in Glass, Molders, Pot- 
tery, Plastics and Allied Workers 
Int'l Union, AFL-CIO, CLC, Local 
182-B v. Excelsior Foundry Co., 56 
F.3d 844 (7th Cir. 1995). In Excel- 
sior Foundry, the Seventh Circuit 
analyzed functus officio and found 
that the complained of post-award 
conduct fit within one of two recog- 
nized exceptions to the doctrine.** 

En route to the holding, Judge 
Posner made five sundry criticisms 
of functus officio — criticisms that 
have gone largely unanswered for 10 
years.** Left alone, and considering 
their provenance, they might per- 
suade an Article III court that this 
ancient, well-founded, and useful 
doctrine is best left discarded.*° 

Judge Posner’s five criticisms are: 
1) the doctrine deprives arbitral 
parties of the opportunity to seek 
reconsideration of an arbitrator’s 
decision, creating a gap in our sys- 
tem of private arbitral justice; 2) 
the doctrine cloaks arbitrators with 
an unfair aura of infallibility, since 
it assumes that there is no politic 
need to allow arbitrators to revisit 
their awards; 3) the doctrine reduces 
the authority of arbitrators in com- 
parison with judges and, therefore, 
reduces the utility of arbitration 
as an alternative to litigation; 
4) the availability of exceptions 
to the doctrine tempts arbitral 
parties to engage in post-award 
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ex parte contacts attempting to 
destabilize a final award, creating 
a behavioral effect that actually 
undermines the rationale of final- 
ity the doctrine serves; and 5) the 
doctrine is a product of historical 
judicial hostility to arbitration.*! 

This last criticism was actually 
first made in a concurring opinion by 
Circuit Judge John R. Brown of the 
U.S. Court of Appeals for the First 
Circuit in Red Star Express Lines v. 
Int Brotherhood of Teamsters, Local 
170, 809 F.2d 103, 108 (1st Cir. 1987), 
as follows: 


[...] functus officio and all the other 
judgemade hostilities to arbitration 
went out with [the 1957 U.S. Supreme 
Court opinion] Lincoln Mills and, if need 
be, the trilogy [of United Steelworkers of 
America U.S. Supreme Court opinions 


rendered in 1960] and the great flood of 
following cases in all the circuits.*? (em- 
phasis added and citation omitted). 


Answering for the Doctrine 
The word of caution that must 
precede this section is that the crit- 
icisms by Richard Posner and John 
Brown were made only very briefly. 
They are also one and two decades 
old, respectively. This must mean 
that they do not necessarily repre- 
sent the fullness of these jurists’ 
thinking on the doctrine.* 
Functus officio supports the finality 
of and decreases the costs of obtaining 
final arbitration awards.“ It protects 
the legitimacy of private arbitra- 
tion regimes against accusations or 
perceptions of arbitral overreach.* 


Consider whether these virtues 
outweigh the perceived ills pre- 
sented in the five Excelsior Foundry 
criticisms. Consider whether these 
virtues are important enough to 
preserve within our common law 
applicable to arbitration awards, 
federal, or otherwise.*° 


Reconsideration Gap 

If the arbitral justice system is 
designed to be faster and less expen- 
sive than litigation in, for example, 
federal courts,*’ then the absence of 
reconsideration is not best described 
as a gap in the justice resulting 
from that system. To the contrary, a 
reconsideration vehicle is precisely 
the type of procedural device — a 
feature from an involuntary, expen- 
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sive, due process-centered system of 
justice — that modern arbitration 
was designed not to replicate. 
Consistent with the goal of ensur- 
ing a baseline level of due process 
within them,** consider if a recon- 
sideration stage is not needed in 
private arbitration regimes upon 
two grounds. One is that arbitra- 
tors are at law not limited in con- 
sidering evidence or argument in 
the same formal, constricting way 
that courts are. An increased free- 
dom from artificial definitions of 
proof naturally increases the prob- 
ability that an arbitral decision 
results from as complete a picture 
of fact, law, and circumstances as 
the parties can facilitate. An in- 
creased freedom from the constrict- 
ing procedural devices that spawn 
mistakes in due process and the 
ensuing court-centric rehearings, 
retrials, and reargument that so 
often amount to a “second bite.” 
The second is that arbitral 
awards are not self-executing. 
Unlike a court’s final judgment, 
they must be enabled by an ar- 
tificial review mechanism before 
they may be unilaterally enforced. 
This post-award review stage is a 
limited failsafe against errors that 
might otherwise be reconsidered by 
an arbitrator within an Excelsior 
Foundry worldview. These post- 
award reviews, such as motions to 
vacate awards under § 10 of the Fed- 
eral Arbitration Act, 9 U.S.C. §10, 
are very narrow. But in a system 
where the arbitration codes of the 
land emphasize expedience over 
full litigation-style due process, a 
resulting loss of appellate oversight 
that due process perceives as a gap 
from the absence of reconsidera- 
tion, flows from an express value 
choice that ought to be followed.*° 


Arbitrator Infallibility 

The “infallibility” criticism is 
structurally flawed. It invites ob- 
servers to value the worth of func- 
tus officio according to the effect of 
the arbitrator, unarguably the least 
important participant in an arbi- 
tration.*° Arbitration policy places 
the interest of the parties before 
that of the arbitrator for two well- 


known reasons. First, as a creature 
of contract, arbitration serves the 
interest of the contracting parties, 
absent illegalities. Second, the 
jurisprudence of arbitration law, a 
system of private justice, ought to 
focus first on the actors within the 
system whose rights and liabilities 
are at stake — again, the contract- 
ing parties. The infallibility criti- 
cism is best viewed through a filter 
designed to catch the spectrum of 
the arbitrants’ expectations and 
rights. Against such a filter, the ef- 
fect of a final arbitral judgment on 
the role or station of the arbitrator 
is invisible in contrast to the fa- 
cilitation of the finality, expediency, 
and efficiency for which the arbitral 
parties expected and contracted. 


Arbitrator Authority 

The third criticism, noting the 
reduction of arbitrator authority, 
depends upon the implied assump- 
tion that arbitrators should have 
powers and jurisdiction equal to 
those of judges. Yet at federal com- 
mon law, arbitrators were never 
intended to have the power to 
revisit decided cases, or to recon- 
sider decided cases absent the 
contractually expressed consent of 
the arbitral parties.*! 


Exception Overbreadth 

The exceptions to functus officio 
are underestimated in number and 
difficult to keep track of across the 
diverse federal fiefs. But to disman- 
tle the rule rather than reign in the 
exceptions disserves the policy end 
set forth in this criticism. If the 
goal is to discourage post-award 
ex parte overture to arbitrators, 
then the entire removal of functus 
officio would ensure that the end is 
not met — there would no longer be 
any rule of law preventing the hy- 
pothetically unlimited post-award 
arbitral motions and contacts that 
a disappointed but outfitted arbi- 
trant could aim at a final award. 

Following the criticism’s logic, 
the exceptions should not swallow 
the doctrine or render its applica- 
tion arbitrary. The effective remedy 
against this rule-swallowing sce- 
nario that will preserve the rule 
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and its virtues is the valuation, 
culling, and standardization of the 
existing exceptions. The culling can 
be accomplished by judicial piece- 
meal or uniformly through legisla- 
tion, through codifying certain of 
these exceptions, and the functus 
officio doctrine, within the federal 
and state arbitration codes — an 
effort that is already underway 
in state jurisdictions adopting the 
Uniform Arbitration Act or the Re- 
vised Uniform Arbitration Act.*” 


Historical Hostility 

Historical considerations are at 
best secondary if functus officio 
presently serves a useful purpose 
furthering public policy and has a 
legitimate pedigree as a rule exist- 
ing at common law. In other words, 
the doctrine’s protections should 
not be withdrawn from arbitration 
parties because it may have at one 
time been employed as a euphe- 
mism for the anti-arbitral retention 
of judicial power. Especially in a 
present-day world where judicial 
hostility to arbitrators, or rather, 
judicial reservation of superior 
authority over arbitrators, is not 
entirely extinct.*® 


Conclusion 

Law, at bottom, is so often a 
kaleidoscope of fact shone through 
crystallized rules; worldly rules, 
tempered through the ages, and 
not lightly discarded. The doctrine 
of functus officio is such a rule. 
Functus officio preserved final 
judgments in medieval courts and 
today provides finality in private 
arbitrations. Finality is a precious 
but often underestimated commod- 
ity in the U.S. systems of justice. It 
is equally as necessary as due pro- 
cess in preserving the legitimacy 
of those systems. If truth seeking 
is the hammer of justice, finality 
is the overlooked anvil. Finality 
renders as much of the form of the 
law as does argument and evidence. 
Finality is important, so it is wor- 
thy of preserving, perhaps with 
restatement, and a weighing and 
valuation of the effects of sundry 
exceptions that are cut from it, 
but preserved, at any rate. And so 
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should functus officio be preserved, 
an ancient rule with a thoroughly 
modern vocation.U 


! Teamsters Local 312 v. Matlack, Inc., 
118 F.3d 985, 991 (3d Cir. 1997), citing 
Biack’s Law Dictionary 673 (6th Ed. 
1990). 

2 La Vale Plaza, Inc. v. R.S. Noon- 
an, Inc., 378 F.2d 569, 572 (3d Cir. 
1967)(describing the primitive view on 
the solemnity of judgments nourished 
under Edward I (Longshanks) manifest 
in the fines levied on the king’s judges 
for altering judgments once enrolled 
on parchment); Erwin Ellman, Functus 
Officio Under the Code of Professional 
Responsibility: The Ethics of Staying 
Wrong, Proceedings of the 45th Annual 
Meeting, National Academy of Arbitra- 
tors (BNA 1993), citing 3 BLACKSTONE 
CoMMENTARIES 409 (1765)(Functus of- 
ficio was conceived in England in the 
year 1285, when Edward I declared, 
“Although we have granted our justices 
to make record of pleas pleaded before 
them, yet we will not that their own 
records shall be a warranty for their 
own wrong, nor that they may raise 
their roles, nor award them contrary 
to their original enrollment.”). 

’ Functus officio has been acknowl- 
edged as a part of adopted common 
law in a number of U.S. states. See, 
for example, Mandl v. Bailey, 858 
A.2d 508 (Md. App. 2004); Applehans 
v. Farmers, Ins. Exch., 68 P.3d 594 
(Colo. App. 2003); Pier House Inn, Inc. 
v. 421 Corp., Inc., 812 A.2d 799 (R.I. 
2002)(concerning opinion); Connecticut 
Valley Sanitary Waste Disposal, Inc. 
v. Zielinski, 763 N.E.2d 1080 (Mass. 
2002); General Accident Ins. Co. of 
America v. MSL Enterprises, Inc., 547 
S.E.2d 97 (N.C. App. 2001); Wayland 
Lum Constr. Inc. v. Kaneshige, 978 P.2d 
855 (Hawaii 1999); Menagha Education 
Assoc. v. Meagha Ind. School Dist. No. 
821, 568 N.W.2d 863 (Minn. App. 1997); 
St. Martin’s Housing Corp. v. Hallian 
Cleaners, Inc., 487 N.Y.S.2d 19 (NLY. 
App. 1985). Because of the greater 
volume of reported functus officio cases 
in the federal system, state courts 
applying the rule sometimes rely on 
federal common law precedent. See, 
e.g., Hartford Steam Boiler Inspection 
and Ins. Co. v. Underwriters at Lloyd’s 
and Companies Collective, 857 A.2d 
893, 900-904 (Conn. 2004)(discussing 
at length functus officio and excep- 
tions under federal cases); Federal 
Signal Corp. v. SLC Technologies, Inc., 
743 N.E.2d 1066 (Ill App. 2001)(not- 
ing similarities between federal com- 
mon law principles of arbitration law, 
the Federal Arbitration Act, and the 
model Uniform Arbitration Act upon 
which many state arbitration codes are 
modeled, and deciding to be guided by 
federal precedent in applying functus 
officio). Because of the leadership 


displayed by federal courts in constru- 
ing the doctrine, this article limits its 
discussion to federal caselaw, implying 
the conclusion that federal opinions are 
a bellwether for the application of the 
doctrine within most every U.S. juris- 
diction, and recognizing the primacy of 
federal precedent in arbitration law in 
the U.S. 

* McClatchy Newspaper v. Cent. Valley 
Typographical Union No. 46, 686 F.2d 
731, 733-34 (9th Cir. 1982); Collins v. 
D.R. Horton, Inc., 361 F. Supp. 2d 1085, 
1100 n.4 (D.Az. 2005). 

5 See La Vale, 378 F.2d at 572; Wash- 
ington-Baltimore Newspaper Guild, 
Local 35 v. Washington Post Co., 442 
F.2d 1234, 1238-39 (D.C. Cir. 1971). 

5 United Steelworkers of America, 
AFL-CIO-CLC v. Ideal Cement Co., 762 
F.2d 837, 842 (10th Cir. 1985); Portland 
General Elec. Co. v. U.S. Bank Trust 
Nat'l Ass’n, 38 F. Supp. 2d 1195, 1198 
(D. Or.1999). 

7 Cadillac Uniform & Linen Supply, 
Inc., 920 F. Supp. 19, 21 (D.P.R. 1996). 

8 Portland General Elec. Co. v. U.S. 
Bank Trust Nat’l Ass’n, 38 F. Supp. 2d 
1195, 1197 (D. Or. 1999). 

® Anderson v. Norfolk and Western 
Railway Co., 773 F.2d 880, 883 (7th 
Cir. 1985). 

© Green v. Ameritech Corp., 200 F.3d 
967, 978 (6th Cir. 2000) 

"| Matlack, 118 F.3d at 991. 

'2 Colonial Penn Ins. Co. v. National 
Risk Underwriters, Inc., 943 F.2d 327, 
333 (3d Cir. 1991). 

'S Tdeal Cement, 762 F.2d at 842 n.3. 

' Colonial Penn, 943 F.2d at 331. 

'S See note 3. 

'6 Int’l Brotherhood of Teamsters, 
Chauffers, Warehousemen and Helpers 
of America, Local 631 v. Silver State 
Disposal Services, Inc., 109 F.3d 1409, 
1411 (9th Cir. 1997); Portland General, 
38 F. Supp. 2d at 1198 n.3. 

'’ The first three of these enumerated 
exceptions (evident mistake, incom- 
pleteness, and ambiguity), have been 
codified as grounds authorizing sua 
sponte post-award modifications by an 
arbitrator in the 2001 Revised Uniform 
Arbitration Act promulgated by the 
National Conference of Commissioners 
on Uniform State Laws (NCCUSL). 
See Stephen L. Hayford and Alan R. 
Palmiter, Arbitration Federalism: A 
State Role in Commercial Arbitration, 
54 Fra. L. Rev. 175, 176, 225 (2002). 

'S La Vale, 378 F.2d at 573. 

'9 Td. (where an award does not deter- 
mine an issue submitted by the parties, 
the arbitrator remains empowered to 
subsequently determine that issue); 
Siljestad v. Hideca Trading, Inc., 541 
F. Supp. 58, 61 (S.D.N.Y. 1981)(same). 

»© La Vale, 378 F.2d at 573. 

*! According to prevailing federal 
jurisprudence, the doctrine is not 
completely discarded in LMRA arbitra- 
tions, but rather, is applied far more 
liberally in favor of the continuing 
authority of the arbitrator. See Glass, 
Molders, Pottery, Plastics and Allied 


Workers Int’l Union, AFL-CIO, CLC, 
Local 182B v. Excelsior Foundry Co., 
56 F.3d 844, 846 (7th Cir. 1995)(col- 
lecting cases); Red Star Express Lines 
v. Int’l Brotherhood of Teamsters, Local 
170, 809 F.2d 103, 106 (1st Cir. 1987); 
Int'l Brotherhood of Electrical Workers, 
AFL-CIO v. New England Tel. and Tel. 
Co., 628 F.2d 644, 647 (1st Cir. 1980). 
This expansive abandonment of the 
doctrine in federal LMRA disputes 
is unwarranted. See note 28. But see 
John E. Dunsford, The Case For Re- 
tention of Remedial Jurisdiction in 
Labor Arbitration Awards, 31 Ga. L. 
Rev. 201, 227 (Fall 1996)(“Since there 
is a demonstrably high potential for 
arbitral remedies in the labor field 
to be incomplete or uncertain . . . the 
argument for the arbitrator retaining 
jurisdiction with respect only to the 
remedy’s meaning and application 
seems compelling.”). 

* Proodos Marine Carriers Co. v. 
Overseas Shipping & Logistics Co., 578 
F.Supp. 207, 211 (S.D.N.Y. 1984). 

28 Matlack, 118 F.3d 985, 996 (3d Cir. 
1997). 

*4 Silver State, 109 F.3d at 1409; Excel- 
sior Foundry, 56 F.3d at 844. 

*» Brown v. Witco Corp., 340 F.3d 209, 
219 (5th Cir. 2003). 

*6 Sterling China Co. v. Glass, Molders, 
Pottery, Plastics & Allied Workers Local 
24, 357 F.3d 546, 554 (6th Cir. 2004); 
Engis Corp. v. Engis Ltd., 800 F.Supp. 
627, 632 (N.D. Ill. 1992). 

27 In Re LLT Int'l, Inc. v. MCI Telecomm. 
Corp., 69 F. Supp. 2d 510, 515 (S.D.N.Y. 
1999). 

** The premise that the Supreme 
Court threw out functus officio in 
LMRA arbitrations is a canard. The 
supposed font of the bar to the doctrine 
in labor cases, Textile Workers Union of 
America v. Lincoln Mills of Alabama, 
353 U.S. 448 (1957), does not implicate 
the functus officio doctrine, but only 
instructs that in applying the LMRA, 
federal courts should fashion and apply 
federal common law, as is done in other 
federal cases where federal rights are 
at issue. See Lincoln Mills, 353 U.S. at 
457. The trilogy opinions, the triplet 
Supreme Court opinions involving the 
United Steelworkers of America, all 
decided on June 20, 1960, also do not 
implicate functus officio or challenges 
to the finality of arbitral awards. Both 
United Steelworkers of America uv. 
American Manufacturing Co., 363 U.S. 
564 (1960), and United Steelworkers of 
America v. Warrior and Gulf Naviga- 
tion Co., 363 U.S. 574 (1960), revolved 
around refusals to arbitrate aspects of 
labor disputes and the question of what 
is arbitrable or nonarbitrable under 
the LMRA. The third triplet in the 
trilogy, United Steelworkers of America 
v. Enterprise Wheel and Car Corp., 363 
U.S. 593 (1960), concerned the ques- 
tion of whether a district court should 
have reviewed, de novo, or remanded 
for clarification, a perceived ambigu- 
ity in a completed arbitral award, and 
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not whether an arbitrator is bound by 
functus officio in LMRA disputes. The 
so-called flood of labor opinions fol- 
lowing Lincoln Mills and the trilogy 
did not end functus officio, but merely 
established the same concept of judicial 
review of arbitral awards embodied 
within the Federal Arbitration Act 
—a district court may in its discretion 
remand to the original arbitrator an 
arbitral award that is too ambiguous 
to be confirmed. Compare Locals 2222, 
2320-2327, Int’l Brotherhood of Electri- 
cal Workers, AFL-CIO, v. New England 
Tel. and Tel., 628 F.2d 644, 647 n. 4 
(1st Cir. 1980)(collecting cases), with 
9 U.S.C. §10(b). Some LMRA opin- 
ions have conflated a district court’s 
authority to remand a final award to 
an arbitrator to resolve an ambiguity 
with the concept that functus officio is 
dead in labor arbitrations — an event 
that would permit the quite different 
scenario where arbitrators, sua sponte 
and without limitation, revisit their fi- 
nal awards without receiving a review- 
ing court’s remand. See Courier-Citizen 
Co. v. Boston Electrotypers Union No. 
11, 702 F.2d 273, 279 (1st Cir. 1983). 

°° See Green, 200 F.3d at 977; Cadillac 
Uniform, 920 F. Supp. at 22. 

°° Domino Group, Inc. v. Charlie Parker 
Memorial Foundation, 985 F.2d 417, 
420 (8th Cir. 1993). 

31 Matlack, 118 F.3d at 992. 

82 Hyle v. Doctor’s Associates, Inc., 198 
F.3d 368, 370 (2d Cir. 1999); Cadillac 
Uniform, 920 F. Supp. at 22, 27 (excep- 
tion applies to evident miscalculations 
of figures or mistakes in the descrip- 
tion of persons, things, or property 
effected by the award). This exception 
could also apply where a mistaken fact 
set forth in the award is so well known 
as to be the proper subject of judicial 
notice. See Colonial Penn, 943 F.2d at 
332. 

*’ See Excelsior Foundry, 5 F.3d at 
847. 

°4 Matlack, 118 F.3d at 992; Colonial 
Penn. 943 F.2d at 332. 

35 See Silver State, 109 F.3d at 370. 

36 La Vale, 378 F.2d at 573. 

37 See Ottley v. Schwartzberg, 819 F.2d 
373 276 (2d Cir. 1987). 

88 Excelsior Foundry, 56 F.3d at 847. 

*° There has been tepid questioning 
of Judge Posner’s view of the doctrine 
within discussions on whether or 
not the doctrine exists within LMRA 
arbitrations. See, for example, Daniel 
C. Tepstein, Confirming an Amended 
Labor Arbitration Award in Federal 
Court: The Problem of Functus Officio, 
8 Am. Rev. In1’L Ars. 65, 70 (1997). 

*° See, for example, Pace Union, Local 
4-1 v. BP Pipelines, 191 F. Supp. 2d 852, 
856, 858 (S.D. Tex. 2002)(declaring the 
widespread erosion of functus officio in 
the federal appellate courts and rely- 
ing on Excelsior Foundry to question 
whether the doctrine even exists in 
labor arbitration today). 

“"! Excelsior Foundry, 56 F.3d at 846- 
47. 


«2 Red Star Express Lines, 809 F.2d at 
108 and n. 1-2. 

43 Judge Brown’s criticism was sin- 
gularly brief. Judge Posner’s opinion 
in Excelsior Foundry was, by his own 
standards and for his expressed tastes 
in written legal discourse, somewhat 
breezy. Compare the mode of argument 
in Excelsior Foundry with Richard A. 
Posner, The Summary Jury Trial and 
Other Methods of Alternative Dis- 
pute Resolution: Some Cautionary 
Observations, 53 U. Cui. L. Rev. 366, 
367 (Spring 1986)(criticisms of legal 
institutions supported by anecdotes, 
glowing testimonials, confident as- 
sertions, appeals to intuition, etc., are 
inadequate). 

“4 See Mercury Oil Refining Co. v. Oil 
Workers Int’l Union, CIO, 187 F.2d 980, 
982-83 (10th Cir. 1951) (noting that in 
order to accomplish the policy ends of 
arbitration, finality, and the avoidance 
of future dispute, arbitral awards must 
be final and complete, leaving no doubt 
as to their effectiveness, and applying 
functus officio in defense of those policy 
ends). 

* These chief virtues of the doctrine 
have been identified by courts and com- 
mentators alike. See Domino Group, 
985 F.2d at 420 (The reason for functus 
officio is defeating the potential evil 
of outside communication and uni- 
lateral influence which might affect 
a new conclusion); M. Zane Lumbley, 
Understanding the Functus Officio 
Morass, 16 LERC Monoarapu Ser. 91, 
93 (2000)(Functus officio has three 
objectives 1) it protects the principle of 
finality, 2) it avoids delay, 3) it avoids 
even the appearance of arbitral over- 
reach); Note, Functus Officio: Does the 
Doctrine Apply in Labor Arbitration, J. 
Disp. RESOLUTION 538, 60 (1998)(Func- 
tus officio provides three benefits 1) 
it preserves the solemnity of award, 
2) it helps to protect an arbitrator’s 
final award from outside influence, 3) 
it protects the parties’ reliance that 
an award, once issued, is nonalter- 
able absent an identified exceptional 
circumstance). 

‘© On this value statement, see Colo- 
nial Penn, 943 F.2d at 333 (“The need 
to regard arbitral awards as final and 
protect the arbitrators from outside in- 
fluence is too strong to permit diminu- 
tion of the functus officio doctrine”). 

‘7 See Scherk v. Alberto-Culver Co., 417 
U.S. 506, 510-511 (1974)(The FAA was 
designed by Congress to allow parties 
to avoid the costliness and delays of 
litigation), described in Comment, 
Judicial Review of Partial Arbitration 
Awards Under Section 10(a)(4) of the 
Federal Arbitration Act, 70 U. Cui. L. 
Rev. 663, 669-70 (2003)(the universally 
desired quality of finality in arbitral 
awards is reflected in the confines of 
the Federal Arbitration Act, which was 
designed to remove from arbitrants’ 
arsenals the tactics of postruling delay 
that are found in court-centered litiga- 
tion). 
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48 Judge Posner has previously de- 
fended the differences between arbi- 
tration and litigation that result in 
an arbitrant receiving less due process 
than a litigant. See, e.g., Baravati v. 
Josephthal, Lyon & Ross, Inc., 28 F.3d 
704, 709 (7th Cir. 1994)(if arbitration 
procedures are somehow idiosyn- 
cratic, it is acceptable because the 
parties accepted those procedures by 
contract)(Posner, J.); Merit Insurance 
Co. v. Leatherby Ins. Co., 714 F.2d 673, 
679 (7th Cir. 1983)(the voluntary na- 
ture of arbitration is its own safeguard 
against perceived evils found in the 
differences between arbitration and 
going to court)(Posner, J.). 

4° Judge Posner has agreed that arbi- 
tral regimes ought to serve the particu- 
lar public interest for which they were 
originally designed, which in the case 
of arbitration encompasses reaching 
final decisions with less legal expense. 
See Posner, 53 U. Cui. L. Rev. at 388 
(any policy implemented in dispute 
resolution regimes should be designed 
to minimize the total cost of the system, 
including direct costs to the parties). 

°° The logic of this criticism also 
ignores the historical origins and pur- 
pose of functus officio. The functus of- 
ficio doctrine did not arise because the 
common law made a value judgment 
that arbitrators were infallible. Just 
the opposite is the case. Functus officio 
arose out of a value judgment that an 
arbitrator is not the same as a judge 
in some respects, and is exponentially 
more vulnerable to attempts at post- 
award ex parte influence, so the rule, as 
applied to arbitrators, was designed to 
effectively remove the arbitrator from 
the possibility of experiencing that 
influence. 

Washington-Baltimore Newspaper 
Guild, Local 35 v. Washington Post 
Co., 442 F.2d 1234, 1238 (D.C. Cir. 
1971)(“Arbitrators are not and never 
were intended to be amenable to the 
‘remand’ of a case for ‘retrial’ in the 
same was as a trial judge”); see also 
Collins, 361 F.Supp.2d at 1100 n.4 
(D.Az. 2005)(same). 

* See, for example, §13-22-220 C.R.S. 
2004 (Colorado’s recently revised 
codification of exceptions to functus 
officio). 

* Arbitrators are not treated as the 
equals of judges in all respects. See, for ex- 
ample, University Life Ins. Co. of America 
v. Unimare, Ltd., 699 F.2d 846, 851 (7th 
Cir. 1983)(arbitrators are considered not 
competent to be entrusted with federal 
antitrust issues)(Posner. J.). 


Michael Cavendish is a commer- 
cial litigation partner with Boyd & Jen- 
erette, PA., in Jacksonville. He received 
his J.D. and M.A. from the University of 
Florida and his bachelor’s degree from 
Florida State University. 
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By Peter B. Tiernan 


Possible Tax Consequences 
Under Florida Durable Powers of Attorney 


urable powers of attorney 
(DPOAs) have become an 
essential tool for dealing 
with the financial and 
personal affairs of many individu- 
als, particularly in their later years. 
However, certain powers commonly 
used in Florida DPOAs can result 
in unexpected tax consequences. 
This article will examine some of 
those powers with particular atten- 
tion to the agent’s power to make 
gifts of the principal’s property. 


Two Lines of Thought 
Regarding Power to Make Gifts 

The legal effect of gifts made 
pursuant to a power of attorney 
is controlled by state law.' States 
generally follow one of two lines of 
thought. The first line of thought is 
that an agent’s power to make gifts 
to himself or herself and to others is 
to be implied from language set forth 
in the DPOA, which grant the agent 
broad authority over the principal’s 
affairs. The broad, general language 
in the DPOA by itself is sufficient 
to permit the making of legally ef- 
fective gifts to oneself and to others 
provided there is a pattern of making 
gifts on the part of the principal, and 
the agent is merely following that 
prior pattern. Georgia,’ Oregon,’ 
Alabama,‘ and Virginia’ appear to 
follow this approach. 

Florida does not follow the above 
line of thought. Rather, Florida fol- 
lows what appears to be the major- 
ity approach regarding an agent’s 
authority to make gifts. In order 
for an agent to make legally effec- 
tive gifts, express authorization to 
that effect is required in the DPOA. 
The case setting down this rule is 
the Fourth DCA case of Johnson v. 


Fraccacreta, 348 So. 2d 570 (4th DCA 
1977), where the court stated, “An 
agent has no power to make a gift of 
his principal’s property unless the 
power is expressly conferred upon 
the agent by the instrument or un- 
less such power arises as a necessary 
implication from the powers which 
are expressly conferred.”° 

Other Florida cases’ have reaf- 
firmed the above rule to the extent 
that the only remaining question 
involves the circumstances under 
which the power to make gifts arises 
as a necessary implication from 
other powers expressly conferred in 
the DPOA. Further, proposed F‘S. 
§709.08(7)(c) would even resolve 
this last remaining issue by (requir- 
ing) providing that any power to 
make legally effective gifts of any 
of the principal’s property, either to 
the agent or to third parties, be “ex- 
pressly authorized” in the DPOA.* 


Possible Third Line of Thought 

There is another possible line 
of thought regarding an agent’s 
authority to make certain types of 
gifts. The type of gift transfers to 
which this line of thought relates 
are those which are exercisable by 
the agent in his or her favor. This 
third line of thought suggests that 
even if the transfers are expressly 
authorized in the DPOA, because 
of the self-dealing aspect of such 
transfers, the transfers must also be 
freely consented to by the principal 
at the time of the transfer or ratified 
thereafter. 

The basis for this line of thought 
can be traced to an agent’s common 
law duty regarding any self-dealing 
transfers. Under the common law of 
agency, an agent owes his or her prin- 


cipal a duty not to benefit from any 
action taken pursuant to the agency 
(i.e., the durable power of attorney) 
without the consent of the principal, 
freely given with full knowledge 
of every detail known to the agent 
which might affect the transaction 
(i.e., informed consent).® Consider- 
ing this duty, it can be argued that 
any transfer to an agent, unless it is 
freely consented to by the principal 
at the time of the transfer (or rati- 
fied thereafter), is always subject to 
question at a future date. 

But what about the express autho- 
rization in the DPOA? In this regard, 
the case of Krevatas v. Wright, 518 
So.2d 435 (Fla. lst DCA 1988), made 
the following comment: “Further, in 
exercising granted powers, the at- 
torney is bound to act for the benefit 
of his principal, avoiding, where pos- 
sible, that which is detrimental un- 
less expressly authorized” (emphasis 
supplied).'° 

Krevatas seems to indicate that 
express authorization in the DPOA 
is the only requirement necessary 
for legally effective self-dealing 
transfers. The recent case of James v. 
James, 843 So. 2d 304 (Fla. 5th DCA, 
2003), seems to reinforce this view. 
Does Krevatas either eliminate or 
override the agent’s fiduciary duty to 
obtain the principal’s informed con- 
sent to any self-dealing transfer? 

Regardless of the above statement 
in Krevatas, it is suggested that ex- 
press authorization is only one of the 
requirements necessary for legally 
effective self-dealing transfers. It 
is not a blank check! It is not the 
equivalent of informed consent. It 
is also not a manifestation by the 
principal that he or she either knows 
or does not care to know all the facts 
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that might affect the principal’s 
decision on whether to consent to a 
self-dealing transfer. 

To further put the above statement 
from Krevatas into a proper context, 
consider the approach taken by Su- 
preme Court of Nebraska, possibly 
the only state to address (in dicta) 
the question of what other legal re- 
quirements may be necessary in con- 
nection with transfers by an agent to 
himself under a DPOA containing 
express authorization to make such 
gifts. The court stated that not only 
must there be specific authorization 
in the DPOA; there must also be a 
showing of the clear intent on the 
part of the principal to make such a 
gift.'' Absent the fulfillment of both 
of these conditions, the transfers 
were deemed not to be legally effec- 
tive.’ Corpus juris secundum adds 
that the principal’s consent must be 
“after a full disclosure of facts which 
might affect the principal’s decision” 
(emphasis supplied).'* Also, consider 
§390 of the Restatement (Second) 
of Agency. That section states that, 
even if the principal consents to the 
agent’s self-dealing (i.e., there is ex- 
press authorization in the DPOA to 
make gifts to oneself), the agent still 
has a duty to disclose to the principal 
all relevant facts that might affect 
his or her decision regarding any 
self-dealing transfer. 

The above sources form a consen- 
sus in support of the position that 
whenever a self-dealing transfer 
is involved, full disclosure to the 
principal must be made prior to 
the principal’s consent (i.e., there 
must be informed consent). The only 
exception would appear to be when 
the principal has manifested that 
he or she either knows or does not 
care to know the facts of a proposed 
transfer." 


Would an Agent Ever Want a 
Court to Adopt This Third Line 
of Thought? 

It might appear that an agent 
would never want a court to rule that 
Florida law requires the principal’s 
consent to any self-dealing transfer. 
However, there is at least one in- 
stance in which an agent might beg 
for such a ruling. That would be if the 


IRS ever asserted that the agent’s 
power to make gifts to himself or 
herself constitutes a taxable general 
power of appointment. 

A general power of appointment 
is defined as any power to consume, 
invade, or appropriate someone else’s 
property which is exercisable in favor 
of power holder, his estate, his credi- 
tors, or the creditors of his or her 
estate.’ The Treasury Regulations 
under both §2041 and §2514 state 
that a general power of appointment 
includes “all powers which are in 
substance and effect powers of ap- 
pointment regardless of the nomen- 
clature used in creating the power 
and regardless of local property law 
connotations.”'* If a DPOA provides 
the agent an unrestricted power to 
make gifts to himself or herself from 
the principal’s property, such a power 
permits the agent to directly benefit 
himself or herself and, therefore, 
clearly meets the literal definition 
of what constitutes a taxable general 
power of appointment. 

As indicated, there is at least one 
instance in which an agent might 
argue that the principal’s freely 
given consent is an essential re- 
quirement under Florida law. The 
agent’s reason for wanting such a 
rule is because the requirement of 
obtaining the principal’s consent in 
such a situation brings into effect an 
exception set forth in the Treasury 
Regulations.'’ Under that exception, 
a power is not considered to be a 
general power of appointment if it 
is exercisable by the possessor only 
with the consent or joinder of the 
creator of the power. Consequently, if 
the common law requirement of ob- 
taining the principal's consent to any 
self-dealing transfers is deemed to 
apply, the agent should not be treat- 
ed as possessing a general power of 
appointment for purposes of either 
§2041 or §2514. 


Possible Transfer Tax 
Consequences 

¢ No Specific Authorization in the 
DPOA — Consider those DPOAs that 
do not contain specific authorization 
to make gifts to the agent or to oth- 
ers. Assume that with such a DPOA 
an agent makes transfers from the 
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principal’s bank account to himself 
or herself and his or her siblings 
of equal amounts each year over a 
number of years. Even if none of the 
agent’s brothers and sisters com- 
plain, the transfers are still outside 
the scope of the agent’s authority. 
Any transfer outside the scope of 
an agent’s authority is void under 
Florida law.'* 

The case of Swanson Estate v. U.S., 
2000-1 USTC 984,782, at 84,785 
(2000), involved an analogous situ- 
ation in which under California law 
unauthorized transfers were also 
void. The court in Swanson ruled 
that §2038 applied to bring such void 
transfers back into the principal’s 
gross estate for federal estate tax 
purposes. Therefore, if the princi- 
pal’s estate (after adding back the 
amounts transferred by the agent) 
exceeds the amount subject to tax 
in the year the principal dies, there 
would be federal estate taxes. 

If §2038 applies, it would include 
all transfers made to either the agent 
or to others in the principal’s gross 
estate. Such inclusion would take 
into account not only those trans- 
fers made within three years of the 
principal’s death, but all transfers 
to the agent and others, whenever 
made. 

e Express Authorization in the 
DPOA — If there is express au- 
thorization to make gifts to the 
agent in the DPOA, the possible tax 
consequences depend upon how the 
Florida Supreme Court might rule 
on the question of whether the agent 
has a duty to obtain the principal’s 
consent. The rule set down by the 
U.S. Supreme Court in Commis- 
sioner v. Estate of Bosch, 67-2 USTC 
4124721, 387 U.S.456, 87 S.Ct. 1776 
(1967), further complicates this 
situation. Since there are no Florida 
Supreme Court decisions address- 
ing this specific issue, it would be a 
federal court trying to decide how it 
believes the Florida Supreme Court 
would rule. 

e The Express Authorization Con- 
trols — A federal court might de- 
termine that the Florida Supreme 
Court would adopt the approach 
set forth in Krevatas and rule that 
express authorization in the DPOA 
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is all that is necessary to have legally 
effective transfers. The basis for such 
a determination might be that under 
Florida law it is the intent of the 
principal is paramount. By including 
express authorization in the DPOA, 
it indicates the clear intention on 
the part of the principal to permit 
self-dealing transfers.'® 

Assuming that the Florida 
Legislature enacts proposed FS. 
§709.08(7)(c), there is another rea- 
son why the express authorization 
might be all that is needed. The 
federal court could find that there 
is an inconsistency between FS. 
§709.08(7)(c) and the common law 
(i.e., the agent’s unrestricted power 
to make gifts to anyone versus the 
common law duty to obtain the 
principal’s consent with self-dealing 
transfers). In such a situation, cases 
such as Ripley v. Ewell, 61 So.2d 420 
(1952), and Wax v. Wilson, 101 So.2d 
54 (Fla. 3d DCA 1958), indicate that 
the existence of an inconsistency is 
a sufficient reason to support a find- 
ing that the legislature intended to 
abrogate the agent’s common law 
duty.” 

If the above is the court’s ap- 
proach, there are possible gift tax 
consequences under §2514. To the 
extent that the express authoriza- 
tion in the DPOA gives the agent 
the unfettered power to directly or 
indirectly benefit the agent with 
the principal’s property, that power 
constitutes a taxable general power 
of appointment. If such a case, Treas. 
Reg. §20.2514-3(a) indicates that the 
exercise, release, or lapse of a general 
power of appointment is deemed 
to be a transfer of property by the 
individual possessing the power. If 
a lapse of the agent’s power during 
any year is found to be, in the words 
of the regulation, “a transfer of prop- 
erty,” this would result in either a 
reduction of the agent’s unified credit 
amount or gift tax consequences to 
the agent, depending on the size 
of the principal’s estate which the 
agent could have transferred to 
himself or herself; the breadth of, 
or limits on the agent’s power to 
transfer the principal’s property to 
himself or herself; and the balance of 
the agent’s unified credit available. 


The possible application of §2041 
in this instance must also be consid- 
ered. Unless some limitations are 
placed on the agent’s authority to 
make outright gifts to himself or her- 
self, the agent has the unrestricted 
power to directly benefit himself or 
herself with the principal’s assets. If 
the agent dies holding such a power, 
§2041 should apply. 

e The Principal’s Consent Must be 
Obtained — At a Florida Bar CLE 
seminar on DPOAs, one speaker 
stated “An agent’s powers are lim- 
ited by his or her fiduciary duties.” 
Taking this as a correct statement 
of the Florida law, a federal court 
might find that the Florida Supreme 
Court would decide not to dispense 
with the common law requirement 
of obtaining the principal’s consent 
to self-dealing transfers. Their 
reasoning may be that there is no 
inconsistency between FS. §709.08 
and the common law, therefore, 
the Florida Supreme Court would 
adopt the prevailing view regarding 
the relationship between a state’s 
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statutory law and the common law.”! 
Unless F.S. §709.08 by its express 
terms abrogates the applicable com- 
mon law requirement of getting the 
principal’s consent (which it clearly 
does not), then to the extent that 
the common law is not repugnant 
to Florida law, the common law and 
FE:S. $709.08 are to coexist and both 
should be given effect.” If this is 
the court’s determination, then the 
principal's freely given consent at the 
time of transfer would be an addi- 
tional requirement added to all other 
requirements under Florida law for 
making legally effective transfers to 
an agent. 

Because there is express autho- 
rization set forth in the DPOA, any 
transfers to the agent would clearly 
not be void, per se, as they would 
be under Florida law if there was 
no express authorization.”* How- 
ever, unless the principal has either 
consented to or ratified the transfer 
after the fact (or unless the principal 
clearly manifested in the DPOA that 
he or she does not care to know all 
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the facts concerning the transfer), 
such transfers should still be void- 
able at the option of the principal” or 
his or her successors in interest and, 
therefore, are presumably revocable 
for purposes of §2038? 

Particularly vulnerable to a §2038 
attack would be deathbed transfers 
and transfers made after the inca- 
pacity of the principal. In the case 
of deathbed transfers, the IRS could 
presumably argue that the principal 
was not actually aware of the death- 
bed transfer (particularly if he or she 
was highly medicated at that time) 
and therefore could not have freely 
consented. The burden of proving the 
decedent’s knowledge of the facts of 
the transfer and informed consent 
(or ratification of) would presumably 
rest with the agent.” 

With reference to any transfers 
made to the agent after the incapac- 
ity of the principal, it is not possible 
for the principal to give informed 
consent. Consequently, any trans- 
fers completed after the principal's 
capacity to give consent would pre- 
sumably be voidable by either the 
principal’s guardian or by his or her 
personal representative and also be 
considered revocable for purposes of 
§2038. 


Drafting Suggestions 

Whenever an agent is given spe- 
cific authorization to make a gift to 
himself or herself, the IRS might 
assert that either §§2038, 2514, or 
2041 applies. However, there is a 
relatively simple way of avoiding the 
possible application of any of these 
code sections: Appoint in the DPOA 
someone other than the agent as a 
special attorney-in-fact whose sole 
responsibility is to make gifts to the 
attorney-in-fact. The primary attor- 
ney-in-fact would have the power to 
make gifts to everyone other than 
himself, herself, his or her descen- 
dants, and dependants. The special 
attorney-in-fact named in the DPOA 
would have the power to make gifts 
to the primary attorney-in-fact, 
descendants, and dependants. Such 
an approach should avoid any pos- 
sible tax consequences to the agent 
under either §2514 or §2041, or to 
the principal’s estate under §2038. 


Particularly 
vulnerable to a 
§2038 attack 
would be deathbed 
transfers and 
transfers made after 
the incapacity of the 
principal. 


Also, such an approach is an excel- 
lent way of providing a kind of check 
and balance on the primary attor- 
ney-in-fact’s otherwise potentially 
unrestricted authority. 


Other Potentially 
Problematic Powers 

e Power to Change Beneficiaries 
— Another power that an agent 
might use to directly or indirectly 
benefit himself or herself is the 
power to change the beneficiaries 
of the principal’s bank accounts, 
IRA accounts, retirement plans, 
annuities, life insurance policies, 
etc. The agent could use such a 
power to change the beneficiary of 
the principal’s nonprobate assets 
to the agent and/or to his or her 
dependents. A possible redeeming 
aspect of this type of power, how- 
ever, is the fact that the principal 
(or legal representative) could al- 
ways change back the beneficiary 
designations of any assets changed 
by the agent. 

Assume that the agent dies pos- 
sessing this type of power. Does 
the fact that the principal (or a 
guardian appointed if principal 
was incapacitated) could change 
the beneficiary designations after 
the agent’s death have any effect 
on the tax consequences? Consider, 
in this respect, that the legislative 
history behind the enactment of 
§2041 and §2514 was based on 
the concern Congress had over the 
amount of control possessed by the 
powerholder over the donor’s as- 
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sets. In GCM 37428, IRS asserted 
that the ability to revoke or change 
a beneficiary is not the same as 
requiring the principal’s consent 
or joinder (which would prevent 
tax consequences). But this is not 
the point raised here. The point of 
debate here is whether what the 
agent possesses constitutes a power 
that is taxable under either §2041 
or §2514, or is it something less? 

The definition of the term “power” 
implies control in the hands of the 
powerholder. Control means the 
ability to direct a certain result or 
outcome. The principal’s ability to 
undo the agent’s beneficiary desig-. 
nations goes directly to the issue of 
whether an agent has real power 
over the act performed or rather 
some type of apparent or possibly 
illusory power. Does the agent, 
possessing a power to designate, 
have ultimate and final say over 
who shall be the beneficiaries of 
these assets? It is suggested that 
if the donor (i.e., the principal) can 
undo the acts of the powerholder, 
the powerholder does not have the 
degree of control necessary to be 
deemed to possess a “power” as that 
term was envisioned by Congress 
when it enacted §2041 and §2514. 

Notwithstanding the above pos- 
sible argument, until this issue 
is resolved, the safest and recom- 
mended approach would still be to 
limit the ability of the agent from 
exercising a power to change ben- 
eficiaries for either his or her direct 
or indirect benefit. 

The power to change beneficia- 
ries should not be confused with 
a power to change the titles of the 
principal’s accounts. With a power 
to change titles, the agent has the 
power to change the ownership of the 
principal’s accounts which should 
result in tax consequences under 
either §2041 or §2514. 

e Power to Create a Trust for the 
Principal — Another possible prob- 
lematic power is the power to create 
a revocable trust for the principal, 
or to amend the principal’s existing 
revocable trust, although an agent’s 
actual authority to exercise such a 
power is still a matter of some de- 
bate.*° The reasoning relating to a 
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power to change beneficiaries would 
be equally applicable to this type 
of power and, therefore, this power 
might not be as tax sensitive as some 
might think. 

e The Power to Withdraw Funds 
Plus Power to Create Accounts — 
This is one of those combinations 
that troubles the author. Because 
of the possibility for abuse and 
also because of the potential tax 
consequences under both §2041 
and §2514, it would be prudent to 
expressly limit agent authority with 
these type of powers. 

e¢ Other Powers — There are also 
potential tax consequences with the 
power to exercise the principal’s pow- 
ers of appointment and the power 
to exercise the principal’s incidents 
of ownership over life insurance 
policies insuring the life of the agent. 
However, because of space limita- 
tions, the possible tax consequences 
of these powers are discussed else- 
where.”’ 


Conclusion 

Durable powers of attorney are an 
effective and necessary tool for han- 
dling the affairs of many individuals. 
However, there are certain unan- 
swered tax questions with certain 
powers commonly used in durable 
powers of attorney. Until these ques- 
tions are answered, due care must 
be exercised to avoid potential tax 
consequences either to the agent or 
to the principal’s estate. O 
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APPELLATE PRACTICE 


By Jack R. Reiter 


Common Law Writs — From the Practical 


nder Florida law, unless 

an order completely dis- 

poses of judicial labor on 

a claim or falls within the 
narrow, enumerated categories of 
appealable nonfinal orders, a liti- 
gant must wait until a case is over 
before obtaining the right to appeal. 
In some circumstances, however, 
certain orders subject a litigant to 
irreparable harm and require im- 
mediate review. Perhaps a trial court 
has ordered immediate disclosure 
of materials protected by attorney- 
client or trade secret privileges, or 
denied a motion to dismiss a pre- 
mature claim for punitive damages 
or a motion to disqualify. In such 
instances, and others, a litigant may 
be able to obtain immediate review 
and issuance of a common law writ, 
which is ingrained in our common 
law tradition and has evolved with 
our judicial framework. Understand- 
ing the general principles governing 
common law writs provides a litigant 
with unique tools that are both prac- 
tical and extraordinary! 


Original Proceedings 
Described in Rule 9.100 

Florida Rule of Appellate Pro- 
cedure 9.100 describes the courts’ 
original jurisdiction to issue common 
law writs. The rule identifies writs of 
mandamus, prohibition, quo warran- 
to, certiorari, habeas corpus, and all 
writs necessary to the complete exer- 
cise of the courts’ jurisdiction. Each 
of these writs warrants individual 
discussion, but certain general prin- 
ciples are universally applicable. An 
original writ proceeding is initiated 


to the Extraordinary 


by filing a petition directly within the 
appellate forum, with the appropri- 
ate filing fee, rather than by filing a 
notice of appeal in the lower tribunal. 
Fla. R. App. P. 9.100(b). In many 
cases, this shortens the time frame 
for preparing necessary materials 
for seeking review because certain 
extraordinary writ petitions must be 
filed within 30 days following rendi- 
tion of the challenged order.” Because 
the clerk does not transmit a record 
in writ proceedings, parties wishing 
to include record materials must file 
an appendix with the petition. Fla. 
R. App. P. 9.100(i) & 9.220. 

Unlike an appellate proceeding, 
the party seeking a writ is identified 
as the petitioner and all other par- 
ties as respondents. Fla. R. App. P. 
9.100(b). Neither the trial court nor 
other decision-making body should 
be named as a respondent. Fla. R. 
App. P. 9.100(c)(4). Furthermore, 
a respondent should not respond 
to an original writ petition unless 
the court issues an order to show 
cause or otherwise requires a re- 
sponse. Fla. R. App. P. 9.100(e)(3) & 
(h).° Once a response is served, the 
petitioner has 20 days to serve a 
reply and supplemental appendix, 
if any. Fla. R. App. P. 9.100(k). An 
original petition dispenses with 
many of the stylistic requirements 
for an appellate brief, such as tables 
of contents and authorities; how- 
ever, a petitioner and respondent 
must adhere to the font, page size, 
and page limit requirements and 
provide certificates of service and 
typeface compliance. Fla. R. App. P. 
9.100(1).* 
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Jurisdiction 

¢ Florida Supreme Court 

Prior to 1957, the Florida Supreme 
Court was the sole court of review.° 
In 1957, the Florida Constitution 
was amended to create the district 
courts of appeal, but the Florida 
Supreme Court retained its discre- 
tionary authority to issue the com- 
mon law writ of certiorari to review 
district court decisions. The intent of 
the 1957 amendment, however, was 
to curtail Florida Supreme Court 
review. As one court explained, “the 
[1957] amendment was intended to 
define and confine the powers and 
jurisdiction of the Supreme Court 
in order to avoid the danger of the 
district courts of appeal becoming 
way stations on the road to the Su- 
preme Court.” State v. G.P., 429 So. 2d 
786, 788 n.6 (Fla. 3d DCA 1983), ap- 
proved, 476 So. 2d 1272 (Fla. 1985); 
Fla. Const. art.V, §4(b)(2). 

In 1980, another constitutional 
revision eliminated the Florida 
Supreme Court’s certiorari review, 
while maintaining its authority to 
issue writs of prohibition to lower 
courts and writs of mandamus and 
quo warranto to state officers and 
agencies.° The court also retained 
its inherent power to issue writs of 
habeas corpus and all writs neces- 
sary to the complete exercise of its 
jurisdiction. 

¢ District and Circuit Courts 

District courts have the author- 
ity to issue writs of certiorari to 
review (A) nonfinal orders of lower 
tribunals other than those set forth 
in Rule 9.130 and (B) final orders of 
circuit courts acting in their review 
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capacity. Fla. Const. art V, §(b)(3); 
Fla. R. App. P. 9.030(b). Circuit 
court jurisdiction to issue common 
law writs is also established by the 
Florida Constitution and outlined in 
Rule 9.030(c).’ Circuit courts in their 
review capacity can issue common 
law writs to review nonfinal orders 
of lower tribunals other than those 
identified in Rule 9.130. Circuit 
courts also possess the authority to 
review quasi-judicial decisions of 
local governments or agencies not 
governed by the Administrative Pro- 
cedure Act. Fla. R. App. P. 9.030(c)(2) 
& 9.100(c). 


Certiorari 

Certiorari is clearly the most ver- 
satile writ. As the Florida Supreme 
Court explained, “The writ [of cer- 
tiorari] functions as a safety net and 
gives the upper court the prerogative 
to reach down and halt a miscarriage 
of justice where no other remedy 
exists. ... The writ is available to 
obtain review in such situations 
when no other method of appeal is 
available.” Broward County v. G.B.V. 
Intl, Ltd., 787 So. 2d 838, 842 (Fla. 
2001) (citing Degroot v. Sheffield, 95 
So. 2d 912, 916 (Fla. 1957)).° A pro- 
verbial jack-of-all-trades, the writ of 
certiorari fulfills distinct roles in dif- 
ferent forums, and its scope changes 
depending upon the procedural cir- 
cumstances. On one hand, the writ 
offers a discretionary mechanism for 
reviewing a nonfinal order, yet it also 
provides a method for reviewing, as 
a matter of right, a final order issued 
by an administrative agency or local 
government authority acting in a 
quasi-judicial capacity. 

A petition for a writ of certiorari 
must include the basis for invoking 
the jurisdiction of the court, facts on 
which the petitioner relies, nature of 
the relief sought, and argument in 
support of the petition and appropri- 
ate citations of authority. Fla. R. App. 
P. 9.100(g). As noted above, certiorari 
is governed by a strict, 30-day filing 
deadline that is jurisdictional. Fla. R. 
App. P. 9.100(c)(1). A motion for re- 
hearing challenging a nonfinal order 
will not toll the time for seeking such 
review.” Accordingly, if certiorari re- 
view is sought, the petition must be 


filed — not merely served — within 
30 days following rendition of the 
subject order. 


Nonfinal Orders Issued 
by Circuit Courts 

Most litigators will likely encoun- 
ter an order issued by a circuit court 
that does not fall within the very nar- 
row category of appealable, nonfinal 
orders enumerated in Rule 9.130, but 
which will result in irreparable harm 
that cannot be cured by a subsequent 
appeal at the end of litigation. When 
facing such an order, the writ of 
certiorari provides a mechanism 
for obtaining immediate review. To 
demonstrate the basis for a writ of 
certiorari, the petitioner must es- 
tablish that the order departs from 
the essential requirements of law, 
causes irreparable harm, and cannot 
be remedied on appeal.'° Courts have 
repeatedly cautioned, however, that 
certiorari will not be used to expand 
jurisdiction beyond the parameters 
set forth in Rule 9.130 or circumvent 
the strong disfavor for piecemeal 


review.'' Certiorari in this context 
is completely discretionary. As one 
court explained, 


[T]here exists a valid distinction between 
certiorari and appellate jurisdiction and 
the distinction is more than a mere differ- 
ence in form. Under a writ of certiorari, 
the exercise of jurisdiction is discretion- 
ary with the court and is used to deter- 
mine whether the essential requirements 
of law have been complied with to the 
material injury of the petitioner. Arvida 
Corp. v. City of Sarasota, 213 So. 2d 756, 
761 (Fla. 2d DCA 1968). 


When issuing the writ of certio- 
rari, a court’s authority is limited 
to quashing the order that departed 
from the essential requirements of 
law.’ The scope of review is severely 
curtailed, and the mere existence of 
error will not justify issuance of the 
writ. “In granting writs of common 
law certiorari, the district courts of 
appeal should not be as concerned 
with the mere existence of legal 
error as much as the seriousness 
of the error. . . . The district courts 
should exercise this discretion only 
when there has been a violation of 
clearly established law resulting in 
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a miscarriage of justice.”’* A nonfinal 
order issued by an administrative 
agency governed by the APA is also 
reviewable by certiorari. Because 
final orders issued by such agencies 
are reviewed by appeal in a district 
court, nonfinal orders issued by 
these agencies are reviewed by the 
district courts through certiorari. 
FS. §120.68, (2004); Fla. R. App. P. 
9.100(c)(3). 

Theoretically, while any nonfinal 
order issued by a lower tribunal is 
potentially reviewable by certio- 
rari, many of these circumstances 
are clearly defined by case law. For 
example, certiorari is appropriate 
to quash a discovery order requir- 
ing production of privileged or 
confidential information" or clearly 
irrelevant materials if disclosure 
will result in irreparable harm.'® 
Certiorari may also provide relief 
to quash an order allowing punitive 
damages before a party has satisfied 
statutory prerequisites.'® 

Certain courts have also recog- 
nized certiorari as a mechanism for 
reviewing a contempt order,'’ an 
order denying stay pending disposi- 
tion of another pending case, and a 
fee order issued by an appellate court 
acting in its review capacity.'* Also, 
while orders denying a motion to dis- 
miss are typically not immediately 
reviewable, a writ of certiorari is an 
appropriate remedy for quashing an 
order denying a motion to dismiss a 
premature bad faith claim against 
an insurance carrier or a medical 
malpractice claim if the plaintiff 
has not satisfied statutory presuit 
requirements.’ Certiorari is also ap- 
propriate when a trial court violated 
separation of powers principles by 
ordering an executive agency to pay 
the costs for a court-appointed expert 
in advance.”’ The foregoing reflect 
orders that cannot be remedied on 
plenary review. Accordingly, original 
jurisdiction through certiorari was 
appropriate. 


Certiorari Review 
as a Matter of Right 

The writ of certiorari plays a much 
broader role when seeking review 
of a final decision rendered by an 
administrative agency not governed 


by the APA or a local government 
acting in a quasi-judicial role when 
review is not otherwise available 
under general law. Fla. R. App. P. 
9.100(c)(2). For such decisions, cer- 
tiorari review is akin to a traditional 
appeal.”' When a circuit court’s origi- 
nal jurisdiction is invoked to review 
this type of decision, the circuit court 
evaluates whether the lower tribunal 
afforded due process, adhered to 
the essential requirements of law, 
and if the ultimate conclusion was 
supported by competent substantial 
evidence.” 

Once the circuit court, sitting in 
its review capacity, issues a Cecision, 
a district court has jurisdiction to 
review the circuit court’s appellate 
decision through certiorari. Fla. R. 
App. P. 9.030. District court review 
by certiorari of a circuit appellate 
decision, however, is extremely lim- 
ited. This “second-tier” review, as it is 
often characterized, is not available 
as a matter of right, but is governed 
by a much stricter standard.”* 

The Florida Supreme Court re- 
cently addressed second-tier review 
and emphasized that a district 
court, when reviewing an appellate 
decision rendered by a circuit court, 
can only consider whether: 1) due 
process was observed, and 2) there 
was a departure from the essential 
requirements of law.”! The “substan- 
tial competent” evidence component 
applicable on first-tier review to the 
circuit appellate division disappears. 
This maintains the district court’s 
jurisdiction to review a circuit court’s 
appellate opinion, while reinforcing 
the principle that a party is only 
entitled to one appeal. Accordingly, 
certiorari review can actually vary 
within related proceedings — serv- 
ing first as a method of guaranteed 
review in a circuit court for a quasi- 
judicial decision for which no other 
review exists, and then as a limited 
mechanism for further review of that 
circuit court’s appellate conclusion. 


Prohibition 

Unlike most forms of appellate 
relief, the writ of prohibition is pre- 
ventative, rather than corrective.” 
The 30-day time limit does not apply. 
Prohibition is a very narrow writ 
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that functions to empower a higher 
court to prevent an inferior court or 
tribunal from improperly exercising 
jurisdiction over a controversy; how- 
ever, it is not the appropriate tool for 
revoking an order already entered.” 
If a petition for a writ of prohibition 
demonstrates a preliminary basis 
for entitlement to relief, the court 
can issue an order to show cause 
why relief should not be granted. 
Unlike other original writ proceed- 
ings, once a show cause order issues 
in prohibition, it automatically stays 
the lower court proceeding. Fla. R. 
App. P. 9.100(h).?’ 

The writ of prohibition is com- 
monly sought when a judge denies 
a motion for recusal.”* It is also the 
appropriate method for forcing a 
lower tribunal, including an admin- 
istrative agency, to dismiss a matter 
for lack of jurisdiction.”” 


Mandamus 

The writ of mandamus is typically 
used to require a government actor to 
perform a nondiscretionary duty or 
obligation that he or she has a clear 
legal duty to perform.*’ It cannot be 
used to establish a legal right, but 
instead applies to enforce a right 
already established.*' The writ of 
mandamus will issue to require a 
trial court to comply with the man- 
date of an appellate court.** The 
writ can also be used to require the 
clerk of courts to accept a pleading 
for filing with court records.** Like 
prohibition, no specific time deadline 
applies to mandamus. Unlike a writ 
of prohibition, which is preventive, 
the writ of mandamus can be sought 
to require a court to exercise its 
jurisdiction if such jurisdiction has 
been improvidently refused.*' Fur- 
thermore, while constitutional chal- 
lenges to legislative action should 
ordinarily be brought in a trial court 
as a direct action, the writ allows 
review of the constitutionality of leg- 
islative acts when the “functions of 
government’ will be affected without 
an immediate determination.” 


Quo Warranto 

Quo warranto is used to test a 
person’s right or privilege arising 
from the state.** It may be sought to 
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determine an individual’s right to 
hold public office or to challenge a 
public officer’s attempt to exercise 
a right derived from the state.*’ 
The writ has been used to prevent 
a public defender from advancing a 
class action on behalf of juveniles in 
federal court** and to challenge the 
legality of city’s actions regarding 
annexation ordinances.*® The writ 
has also issued to require a mu- 
nicipality to levy a tax to pay a fixed 
indebtedness.*” 

As with prohibition and manda- 
mus, the rules of appellate procedure 
do not provide a specific deadline for 
filing a petition for writ of quo war- 
ranto, but practicality will usually 
dictate that the litigant seek relief 
promptly. When seeking a writ of 
prohibition, mandamus, or quo war- 
ranto, although the lower tribunal 
is a party, neither the lower tribunal 
nor trial judge should be named as a 
respondent in the caption, but rather 
must be identified in the body of the 
petition. Fla. R. App. P. 9.100(e)(1) & 
(2). 


Habeas Corpus*' 

The purpose of a writ of habeas 
corpus is to inquire into the legality 
of a prisoner’s present detention.” 
Habeas corpus should not be used 
to present issues which should have 
been raised at trial, on appeal, or 
in postconviction proceedings. The 
habeas process is often used to raise 
ineffective assistance of appellate 
counsel, the denial of reasonable 
bail, and the legality of detention in 
extradition proceedings.” 


All-writs Jurisdiction 

The all-writs jurisdiction repre- 
sents a court’s inherent authority 
to protect its power to adjudicate a 
specific controversy by precluding 
other courts from usurping its func- 
tion. The all-writs provision does not 
confer added jurisdiction, however, 
and should not be used to circumvent 
an appellate court’s limited role as 
a court of review.‘ For example, the 
Florida Supreme Court has utilized 
its all-writs authority to maintain 
the existence of DNA evidence and 
hold a statutory deadline for seeking 
postconviction DNA testing in abey- 


ance.** By doing so, the court was 
able to render a meaningful decision 
on the constitutional validity of a 
statutory deadline for DNA testing 
that would impact pending post- 
conviction proceedings in cases in 
which a sentence of death had been 
imposed. Like other writs, courts 
reject efforts to invoke the all-writs 
jurisdiction as a subterfuge for cre- 
ating appellate avenues otherwise 
barred. Thus, the Florida Supreme 
Court has rejected a petition to in- 
voke its all-writs authority to require 
a district court to write an opinion 
when the district court issued a per 
curiam affirmance.** As the court 
noted, requiring the district court 
to issue an opinion in place of a per 
curiam affirmance would circumvent 
the Florida Supreme Court’s limited 
jurisdiction.” 


Conclusion 

Although not all of common law 
writs continue in use, the extraordi- 
nary writs of certiorari, prohibition, 
mandamus, quo warranto, habeas 


corpus, and all-writs power remain 
identified in the Florida Constitu- 
tion and Florida Rules of Appellate 
Procedure. These common law writs 
continue to provide litigants with 
unique and powerful tools for obtain- 
ing relief when appellate remedies 
are unavailable. 0 


' Under English common law, a writ 
represented a command from the king 
which provided a litigant with the right to 
bring an action before the King’s Bench or 
Court of Common Pleas, perceived as the 
ultimate decision-making authority. The 
United States inherited these writs, and 
while many have been abolished or have 
become unnecessary, such as the writ of 
coram nobis, which has been replaced by 
the right to file a motion for relief under 
Florida Rule of Civil Procedure 1.540, 
certain writs remain powerful tools for 
obtaining review. See generally F. W. 
Maitland, THE Forms or Action AT COMMON 
Law (1962). 

2 A petition for writ of certiorari; peti- 
tion to review quasi-judicial actions of 
agencies, boards, and commissions of 
local government which are reviewable 
by certiorari; petition to review nonfinal 
agency action under the Administrative 
Procedure Act; and a petition challenging 
an order of the Department of Corrections 
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in a prisoner disciplinary proceeding must 
be filed within 30 days from rendition. 

’ Rightler v. Pompano Beach Police & 
Fireman’s Pension Fund, 467 So. 2d 461 
(Fla. 4th D.C.A. 1985) (noting that the 
court must issue an order to show cause 
and require an opportunity to be heard 
if a petition for writ of certiorari demon- 
strates a basis for immediate relief). 

* The petition and response are limited 
to 50 pages, and the reply is limited to 
15 pages. Fa. R. App. P. 9.100(k). 

5 State v. Wilson, 690 So. 2d 1361, 1363 
(Fla. 2d D.C.A. 1997); Mut. Ben. Health 
& Accident Ass’n v. Bunting, 133 Fla. 
646, 183 So. 321 (1938); Fa. Const. art. 
V, $5. 

5 Senate Joint Resolution No. 20-C 
(1980); In re Emergency Amendments to 
Rules of Appellate Procedure, 381 So. 2d 
1370 (Fla. 1980). 

7 County courts do not have the author- 
ity to issue original writs. 

8 See also William A. Haddad, The 
Common Law Writ of Certiorari in 
Florida, 29 U. F.a. L. Rev. 207, 214 (1977) 
(noting that certiorari is a “catch-all 
writ” to review orders and decisions not 
otherwise subject to review). 

® Fra. R. App. P. 9.020(h) (standing for 
general principle that rendition of an 
order is only tolled by an authorized and 
timely motion); Decktight Roofing Servs., 
Inc. v. Amwest Sur. Ins., 841 So. 2d 667, 
668 (Fla. 4th D.C.A. 2003) (noting that 
motion for rehearing will not toll time 
for filing petition for writ of certiorari 
to challenge a nonfinal order). 

10 See Sheridan Health Corp., Inc. v. 
Total Health Choice, Inc., 770 So. 2d 221 
(Fla. 3d D.C.A. 2000). 

1! State v. G.P., 429 So. 2d 786 (Fla. 3d 
D.C.A. 1983), approved, 476 So. 2d 1272 
(Fla. 1985). See Marina Bay Hotel & 
Club, Inc. v. McCallum, 733 So. 2d 1133 
(Fla. 4th D.C.A. 1999) (noting general 
principle that Rule 9.130 is to restrict 
the number of appealable nonfinal or- 
ders). 

” ABG Real Estate Dev. Co. of Fla., Inc. 
v. St. John’s County, 608 So. 2d 59 (Fla. 
5th D.C.A. 1992). 

'S Wilson, 690 So. 2d at 1363. 

4 Allstate Ins. Co. v. Langston, 655 So. 
2d 91, 94 (Fla. 1995); Quarles & Brady, 
LLP v. Birdsall, 802 So. 2d 1205 (Fla. 2d 
D.C.A. 2002); State Farm Mut. Auto. Ins. 
Co. v. Kendrick, 780 So. 2d 231 (Fla. 3d 
D.C.A. 2001). 

'5 Allstate Ins. Co. v. Boecher, 733 So. 2d 
993 (Fla. 1999). 

'® Globe Newspaper Co. v. King, 658 So. 
2d 518 (Fla. 1995). 

'’ Courts disagree regarding whether 
a contempt order is reviewable as an 
appealable nonfinal order or through 
certiorari. See Caruso v. Super Vision 
Int'l, Inc., 845 So. 2d 947 (Fla. 5th D.C.A. 
2003); Stewart v. Mussoline, 487 So. 2d 
96 (Fla. 3d D.C.A. 1986). 

'S Allstate Ins. Co. v. Titusville Total 
Health Care, 848 So. 2d 1166 (Fla. 5th 
D.C.A. 2003). 

'° Liberty Mut. Ins. Co. v. The Farm, 
Inc., 754 So. 2d 865 (Fla. 3d D.C.A. 2000) 
(noting certiorari is appropriate to quash 


a premature bad faith claim against an 
insurance carrier); Hartford Ins. Co. v. 
Mainstream Constr. Group, Inc., 864 So. 
2d 1270 (Fla. 5th D.C.A. 2004) (same). 
See also Fassy v. Crowley, 884 So. 2d 359, 
363 (Fla. 2d D.C.A. 2004) (“Certiorari 
jurisdiction may lie when chapter 766 
presuit requirements are at issue... 
. The statutes requiring presuit notice 
and screening “cannot be meaning- 
fully enforced postjudgment because 
the purpose of the presuit screening is 
to avoid the filing of the lawsuit in the 
first instance.”). 

20 See Office of the State Attorney for 
the Eleventh Judicial Circuit v. Polites, 
904 So. 2d 527 (Fla. 3d D.C.A. 2005) 
(granting the writ of certiorari to quash 
an order requiring an arm of the execu- 
tive branch to pay for witness testimony 
because the judiciary’s mere exercise of 
discretionary power over an executive 
agency's budgetary discretion violates 
the separation of powers doctrine). See 
Dept. of Corrections v. Grubbs, 884 So. 2d 
1147, 1148 (Fla. 2d D.C.A. 2004); Brown 
v. Feaver, 726 So. 2d 322, 325 (Fla. 3d 
D.C.A. 1999). 

21 Arvida Corp. v. City of Sarasota, 213 
So. 2d 756, 761 (Fla. 2d D.C.A. 1968) (not- 
ing that the Florida Constitution vests 
the circuit courts with broad authority, 
including the power to issue original 
writs unless otherwise provided by gen- 
eral law). 

22 Combs v. State, 436 So. 2d 93 (Fla. 
1983). 

*3 Haines City Cmty. Dev. v. Heggs, 
647 So. 2d 855 (Fla. 2d D.C.A. 1994), 
approved, 658 So. 2d 523 (Fla. 1995); 
Bottcher v. Walsh, 834 So. 2d 183, 184-85 
(Fla. 2d D.C.A. 2002). 

*4 Miami-Dade County v. Omnipoint 
Holdings, Inc., 863 So. 2d 195 (Fla. 
2003). 

*5 State ex rel. Sarasota County v. Boyer, 
360 So. 2d 388 (Fla. 1978); English v. 
McCrary, 348 So. 2d 293 (Fla. 1977). 

*6 Td. at 296-97. 

*’ The Third District Court of Appeal 
noted that an order merely requiring a 
response to a petition for writ of prohibi- 
tion, unlike a show cause order, does not 
stay the lower court proceeding. Alonso 
v. State, 879 So. 2d 80 (Fla. 3d D.C.A. 
2004) (withdrawn from publication on 
other grounds) (explaining the difference 
between a show cause order and an order 
merely requiring a response). 

*8 Carroll v. Fla. State Hosp., 885 So. 
2d 485 (Fla. 1st D.C.A. 2004) (noting 
that prohibition is the appropriate way 
to review a trial judge’s order denying a 
motion to disqualify). 

*° Boyer, 360 So. 2d at 391. The Florida 
Supreme Court can only issue writs 
of prohibition to lower courts. Fa. R. 
App. P. 9.030. Therefore, a petition to an 
administrative agency should be sought 
from a district court of appeal. State ex 
rel. Fla. Dept. of Natural Res. v. Dist. Ct. 
of App., Second Dist., 355 So. 2d 772 (Fla. 
1978). 

% State ex rel. Dos Amigos, Inc. v. 
Lehman, 100 Fla. 1313, 131 So. 533 (Fla. 
1930) (holding that a writ of mandamus 
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is appropriate to compel a municipality 
to levy a tax that it is legally bound to 
impose). See also Austin v. Crosby, 866 
So. 2d 742, 743 (Fla. 5th D.C.A. 2004) 
(holding that mandamus may only be 
granted if there is a clear legal obliga- 
tion to perform a duty in a prescribed 
manner). 

31 Austin, 866 So. 2d at 744. 

Superior Garlic Int'l, Inc. v. E&A 
Produce Corp., 29 Fla. L. Weekly D2341 
(Fla. 3d D.C.A. Oct. 20, 2004). 

33 Mantilla v. State, 615 So. 2d 809 (Fla. 
3d D.C.A. 1993). 

34 Coral Springs Tower Club II Condo. 
Ass’n v. Dizefalo, 667 So. 2d 966 (Fla. 
4th D.C.A. 1996) (concluding that man- 
damus is appropriate if circuit court 
refuses to exercise jurisdiction over a 
controversy, unless a remedy is available 
by appeal). 

35 Allen v. Butterworth, 756 So. 2d 52 
(Fla. 2000). 

36 Ex parte Smith, 96 Fla. 512, 118 So. 
306 (1928). 

37 State ex rel. Bruce v. Kiesling, 632 So. 
2d 601, 603 (Fla. 1994) (recognizing the 
petition for a writ of quo warranto as 
the appropriate method for challenging 
a person’s claim to a right to hold public 
office). 

38 State ex rel. Smith v. Brummer, 426 
So. 2d 532 (Fla. 1982). 

8° Orange County v. City of Orlando, 327 
So. 2d 7 (Fla. 1976). 

49 State ex rel. Dos Amigos, Inc. v. 
Lehman, 100 Fla. 1313, 1331, 131 So. 
533 (Fla. 1930). 

“| The specific procedures for pursuing a 
writ of habeas corpus and nuances unique 
to the writ are beyond the scope of this 
article. 

® Wright v. State, 857 So. 2d 861 (Fla. 
2003), cert. denied, 541 U.S. 961 (2004). 

‘8 Td. (citing Patterson v. State, 664 So. 
2d 31, 31 (Fla. 4th D.C.A. 1995)). 

44 Stallworth v. Moore, 827 So. 2d 974, 
978 (Fla. 2002); State ex rel. Chiles v. Pub. 
Employees Relations Comm’n, 630 So. 2d 
1093 (Fla. 1994). 

* In re: Amendments to Florida Rule 
of Criminal Procedure 3.853(d)(1)(A) 
(Postconviction DNA Testing), 857 So. 2d 
190, 191 (Fla. 2003) (Lewis, J., specially 
concurring). 

“© R.J. Reynolds Tobacco Co. v. Kenyon, 
882 So. 2d 986 (Fla. 2004). 
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LABOR AND EMPLOYMENT LAW | 


By Neville F. Dastoor and Shane T. Mufioz 


he U. S. Supreme Court 
recently resolved a conflict 
between federal courts of 
appeals regarding the pro- 
visions of the Fair Labor Standards 
Act (FLSA) that require compensa- 
tion to employees for the time spent 
donning (applying) and doffing (re- 
moving) specialized protective gear. 
In JBP Inc. v. Alvarez, 163 L. Ed. 2d 
288, 302 (2005), the Court held that 
employees are to be compensated 
for the time spent walking between 
their changing areas and their work 
areas after donning and before doff- 
ing their specialized protective gear. 
The Court also held that employees 
must be compensated for time spent 
waiting to doff their specialized 
equipment, but not for time spent 
waiting to don the equipment.' 
While the holding creates a 
clearer picture of what is included 
within the compensable workday, 
the Court’s opinion still leaves un- 
answered questions concerning the 
scope of its decision. In addition, 
there appear to be inconsistencies 
in the opinion’s language that may 
require further clarification. 


History of Portal-to-Portal Act 
Amendments 

The controversy addressed by 
the Court in JBP concerned the 
interpretation of §4 of the Portal- 
to-Portal Act, the statutory response 
to what Congress considered an 
expansive judicial interpretation 
of compensable “work” under the 
FLSA.” While the FLSA does not ex- 
plicitly define “work,” early Supreme 
Court cases interpreted the term to 
encompass activities related, but 


IBP v. Alvarez 


not necessarily vital to the specific 
task for which an employee was 
hired. For example, in Anderson v. 
Mt. Clemens Pottery Co., 328 U.S. 
680 (1946), the Court held that the 
time employees spent walking from 
time clocks located at an employer's 
entrance gate to the factory floor 
was compensable working time.’ 

Congress believed that such a 
broad interpretation of compensable 
time imposed “wholly unexpected 
liabilities, immense in amount” 
upon employers and, in response, 
enacted the Portal-to-Portal Act of 
1947 to more specifically define com- 
pensable work under the FLSA. Ac- 
cordingly, §4(a)(1) of the act exempts 
from compensable time “walking, 
riding, and traveling to and from 
the actual place of performance of 
an employee’s principal activity or 
activities,” and §4(a)(2) exempts 
“activities which are preliminary 
to or postliminary to said principal 
activity or activities.”° What the Por- 
tal-to-Portal Act clearly does not do 
is address compensation for activi- 
ties occurring between the workday’s 
first and last principal activities. In- 
stead, that period is governed by the 
“continuous workday rule,” i.e., the 
“workday” is defined as “the period 
between the commencement and 
completion on the same workday of 
an employee's principal activity or 
activities.”® 

¢ Steiner v. Mitchell 

Predictably, the Portal-to-Portal 
Act’s emphasis on “principal activ- 
ity or activities” raised a question 
as to the term’s precise meaning, 
which was addressed in the 1956 
Supreme Court case Steiner v. 


Mitchell, 350 U.S. 247 (1956). In 
Steiner, the production employees of 
a battery plant were required to don 
protective work clothes before their 
productive work, and to shower and 
change back into their personal 
clothes at the end of the productive 
work, in order to avoid exposure 
to toxic chemicals.’ The employ- 
ees were not compensated for this 
time.* The employees argued that 
the precautionary measures were 
essential components of their princi- 
pal activities and, therefore, subject 
to compensation.’ The employers 
countered that such measures were 
preliminary and/or postliminary to 
the employees’ principal activity, 
specifically excluded from compen- 
sable work time under §4(a)(2) of 
the Portal-to-Portal Act.'° 

In affirming the lower court’s de- 
cision, the Steiner Court held that 
the employees should be compen- 
sated for the time spent showering 
and donning and doffing their pro- 
tective work clothes because they 
were “integral and indispensable” 
to the principal activity of battery 
production.'' Citing the legislative 
history behind the Portal-to-Portal 
Act, the Court explained that the 
definition of the term “principal 
activity or activities” includes those 
activities which are “integral and 
indispensable” to the principal 
activities rendering such activi- 
ties as “principal” themselves." 
Because the principal activity of 
battery production could not be 
accomplished without protecting 
employees from toxic chemicals, the 
protective measures were integral 
and indispensable to, and therefore 
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a part of, that principal activity. 


The /BP Decision 

The 2005 IBP v. Alvarez decision 
addressed the nexus of Steiner’s don- 
ning and doffing “principal activity” 
classification with the continuous 
workday rule. The Court addressed 
two cases consolidated on appeal 
—IBP v. Alvarez and Tum v. Barber 
Foods, Inc., 360 F. 3d 274 (1st Cir. 
2004), — involving employers whose 
businesses required their employees 
to wear protective gear. In JBP v. 
Alvarez, a producer of meat products 
required its production employees to 
wear “nonunique” protective gear, 
like goggles and hardhats, as well as 
“unique” protective gear, including 
chain link metal aprons and plexi- 
glass armguards.'* The employees 
were only compensated for a small 
portion of their donning and doffing 
time, and brought a class action to 
recover compensation for the time 
spent donning and doffing the pro- 
tective equipment and also for the 
time spent walking between their 
locker rooms and the production 
floor before and after their assigned 
shifts." 

According to the Ninth Circuit 
Court of Appeals, the donning and 
doffing of the protective gear was 
“integral and indispensable to the 
job” and, thus, part of the employees’ 
principal activities.'° Applying the 
“Steiner bipartite integral and in- 
dispensable test,” the Ninth Circuit 
explained that the gear was integral 
and indispensable to the employees’ 
principal activities because it was 
“necessary to the performance of 
the principal work” (because the 
gear was required by law, by rule 
of IBP, and by the nature of the 
work) and “done for the benefit of 
the employer” (because it fulfilled 
legal requirements and prevented 
workplace injuries and contamina- 
tion).'° However, because the time 
spent donning and doffing the 
nonunique gear was negligible, the 
court applied the well-established 
de minimis doctrine " and held that 
the employer was not required to 
compensate the employees for that 
time.'* The court held that only the 
time spent donning and doffing the 


unique gear was compensable.'® 

The Ninth Circuit further held 
that the walking time between the 
locker room and the production floor 
was compensable.” The court ex- 
plained that because walking time 
occurred after the donning of protec- 
tive gear, the first principal activity 
of the day, “all activities performed 
thereafter — such as walking — oc- 
cur during the ‘principal’ workday 
and are compensable.””! 

In the other consolidated case, 
Tum v. Barber Foods, Inc., the First 
Circuit Court of Appeals similarly 
held that the donning and doffing of 
required protective gear by employ- 
ees in a poultry production facility 
was integral and indispensable to 
the employees’ principal activi- 
ties, and, therefore, compensable.” 
However, unlike the Ninth Circuit 
in IBP, the First Circuit held that 
the time spent walking between the 
changing area and the production 
floor was not compensable because 
it was a preliminary and postlimi- 
nary activity excluded from FLSA 
coverage under the Portal-to-Portal 
Act.” The court also held that the 
time spent waiting to both don and 
doff the protective gear was not 
compensable.” 

¢ Issues Presented 

The Supreme Court consolidated 
IBP and Tum specifically to address 
the following issues: 1) “Whether 
the time employees spend walking 
between the changing area and the 
production area is compensable 
under the FLSA”; and 2) “whether 
the time employees spend waiting 
to put on the protective gear is 
compensable under the statute?” 

¢ Oral Argument 

Oral argument at the Supreme 
Court — the first presided over by 
new Chief Justice John G. Roberts 
— centered on the appropriate ap- 
plication of the Steiner decision.”° 
Counsel for the employers, Carter 
G. Phillips, argued that Steiner’s 
inclusion of “integral and indispens- 
able” activities within the definition 
of “principal activity or activities” 
was specifically limited to 4(a)(2)’s 
rule regarding preliminary and 
postliminary activities and was 
not applicable to §4(a)(1)’s rule 
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regarding employees’ walking and 
travel time. He argued that Steiner 
created a third category of activi- 
ties — “integral and indispensable” 
activities — which were entitled to 
compensation as activities beyond 
4(a)(2) preliminary or postliminary 
status but that did not constitute 
“primary activities” under 4(a)(1) 
and the continuous workday rule 
such that they triggered the begin- 
ning of the compensable workday. 
Phillips also pressed upon footnote 
49 within a Department of Labor 
regulation promulgated shortly af- 
ter the Portal-to-Portal Act’s enact- 
ment which suggested that simply 
because the changing of clothes may 
constitute an employee’s principal 
activity, this “does not necessarily 
mean ... that travel time between 
the .. . clothes-changing place and 
the actual place of performance... 
would be excluded from the type of 
travel to which section 4(a) refers 
(emphasis added).””’ 

In response to the footnote 49 
argument, Thomas C. Goldstein, the 
employees’ counsel, interpreted the 
footnote’s “not necessarily” language 
as noncommittal to the question of 
whether walking time between the 
locker room and production floor 
is compensable. Likewise, Irving 
L. Gornstein, on behalf of the U.S. 
as amicus curiae, suggested that 
the Department of Labor actually 
should have removed the footnote 
from its regulations because it 
clearly contradicts the department’s 
position. 

¢ The Holding 

In a unanimous decision, the Su- 
preme Court held that employees 
must be compensated for the time 
spent walking between their chang- 
ing area and the production floor 
after donning and before doffing 
specialized protective gear.** The 
Court further held that the waiting 
time to doff the gear is compensable, 
while the waiting time to don it is 
not.” 

The Court explained that activi- 
ties “integral and indispensable” to 
“primary activities” are themselves 
“primary activities,” and disagreed 
with the employers’ contention that 
they are an intermediate category of 
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activities sufficiently “principal” to 
be compensable under 4(a)(2), but 
not sufficiently principal to com- 
mence the workday under 4(a)(1).°*° 
While acknowledging that Steiner 
specifically addressed the inter- 
pretation of “principal activities” 
in 4(a)(2), the Court relied on the 
rule of statutory interpretation that 
“identical words used in different 
parts of the same statute are gen- 
erally presumed to have the same 
meaning” for its conclusion that 
“there is no plausible argument 
that these terms mean something 
different in Sec. 4(a)(2) than they 
do in Sec. 4(a)(1).”*! The Court also 
noted that the phrase “said princi- 
pal activity or activities” in §4(a)(2) 
specifically refers to the same term 
used in §4(a)(1).*? 

The Court also rejected the argu- 
ment that compensating employees 
for the walking time was contrary 
to the Portal-to-Portal Act’s pur- 
pose.** It distinguished 7BP from 
Anderson’s facts where “the walking 
preceded the employee’s principal 
activity” and, therefore, “occurred 
before the workday began.”*‘ In JBP, 
because the donning of protective 
clothing was a principal activity, the 
“relevant walking ... occur[ed] after 
the workday beglan] and before it 
end[ed].”*° Furthermore, the Court 
found that footnote 49’s “ambigu- 
ous” and “ambivalent” language is 
noncommittal to the walking time 
issue and certainly does not man- 
date that the time always be ex- 
cluded from compensation, in light 
of the “the clear statements in the 
text of the regulation . . .”* 

Finally, the Court held that the 
continuous workday rule mandates 
that the time spent waiting to doff 
protective gear is compensable be- 
cause it occurs between the first and 
last principal activities of the day.*’ 
Conversely, the Court concluded 
that the time waiting to don the 
gear “comfortably qualifies” as a 
preliminary activity excluded from 
compensation under 4(a)(2) because, 
it was “not persuaded that such 
waiting — which in this case is two 
steps removed from the productive 
activity .. . — is ‘integral and in- 
dispensable’ to a ‘principal activity’ 


that identifies the time when the 
continuous workday begins.”*® 


import and Limitations of /BP 
¢ Nonunique Protective Gear 
— “Integral and Indispensable”? 
The JBP decision leaves some 
unanswered questions. First, it 
is not entirely clear whether the 
Court considers the donning and 
doffing of nonunique protective gear 
as integral and indispensable to 
employees’ principal activities. The 
Court did affirm the Ninth Circuit's 
judgment, which found nonunique 
gear to meet the Steiner “bipartite 
integral and indispensable” test. 
However, there is language in IBP 
to suggest that the Court may not 
have agreed with the portion of the 
Ninth Circuit’s opinion addressing 
nonunique gear. For example, the 
Court concluded that “the locker 
rooms where the special safety 
gear is donned and doffed are the 
relevant ‘place of performance’ 
of the principal activity that the 
employee was employed to perform 


within the meaning of Section 
4(a)(1)." The phrase “special safety 
gear” indicates that the Court may 
have adopted the district court’s 
position that only the donning and 
doffing of unique gear, like chain- 
metal aprons, can be considered 
an employee’s principal activity. 
Indeed, the Supreme Court merely 
cited the Ninth Circuit’s rejection 
of the district court’s position and 
subsequent incorporation of the de 
minimis doctrine without explicitly 
passing judgment on this discrete 
issue. 

Furthermore, when describing the 
issues before it, the JBP Court first 
articulated the portion of the Ninth 
Circuit’s holding that the employers 
were not challenging: that “the don- 
ning and doffing of unique protective 
gear are ‘principal activities’ under 
Section 4 of the Portal-to-Portal 
Act.”*' Then, in the same para- 
graph, the Court explained it was 
only deciding whether the walking 
time between the locker room and 
production floor was compensable.” 
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It is reasonable to assume that the 
locker rooms to which the Court was 
referring were locker rooms contain- 
ing the “unique” protective gear as 
referenced in the same paragraph. 
Thus, it is not clear from the JBP 
opinion whether the holding would 
have been the same if only the 
donning and doffing of nonunique 
protective gear was at issue. 

¢ Effect of the De Minimis Doc- 
trine 

Assuming the Supreme Court 
did adopt the Ninth Circuit’s entire 
holding, that lower court’s use of 
the de minimis doctrine to preclude 
compensation for the negligible time 
spent donning and doffing nonu- 
nique protective gear appears to be 
inconsistent with other language 
in Court’s decision. As explained 
above, the Court rejected the em- 
ployers’ argument that Steiner es- 
sentially created an intermediate 
category of activities — “integral 
and indispensable” activities — suf- 
ficiently “principal” to be compen- 
sable but not sufficiently principal 
to commence the workday. However, 
the application of the de minimis 
doctrine as advocated by the Ninth 
Circuit to certain nonunique pro- 
tective gear creates a reverse, yet 
equally intermediate category of 
activities: activities that are suf- 
ficiently “principal” to commence 
the workday, but not sufficiently 
principal to be compensable. The 
Court did not address this issue. 


Limits of the Continuous 
Workday Rule 

Questions also exist as to the 
practical breadth of the compensable 
workday. It is unclear at what point 
the continuous workday rule yields 
to the reality that an actual break in 
work has occurred. For example, to 
what extent is a sales person com- 
pensated for the drive time to her 
office after she makes a phone call 
in the morning from her home to a 
customer before leaving for the of- 
fice? Clearly, the phone call qualifies 
as a principal activity of sales and, 
thus, triggers the commencement 
of the compensable workday. Is she 
then entitled to compensation for her 
driving time? What if she drives to 


the parking garage she uses while at 
work, makes the phone call from the 
garage, and then walks 10 minutes 
to the office? 

During oral arguments, Chief 
Justice Roberts asked the related 
question of, “How do we tell if the 
space in time between two different 
principal activities ...is a break or 
part of the continuous workday?” 
Irving L. Gornstein responded 
that compensation would not be 
warranted for time periods “so sub- 
stantial that the employees can ef- 
fectively use that time for their own 
purposes.” Earlier, Goldstein cited 
the “canine” cases — cases where 
courts have held that police officers 
are compensated for the time spent 
grooming their canines at home but 
not for their subsequent drive to 
the police station — as dissimilar 
to JBP. Goldstein distinguished the 
driving time in the canine cases 
from the walking time in JBP by 
pointing out that the driving time is 
a “break and a commute ... covered 
by the Fair Labor Standards Act.” 

These and other questions have 
been left for another day. Until then, 
prudent employers will carefully 
consider JBP and its implications 
when calculating compensable 
working time. U 


' IBP, 163 L. Ed. 2d at 305. 

2 29 U.S.C. §254 (2005). 

* Anderson v. Mt. Clemens Pottery Co., 
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a few seconds or minutes of work beyond 
the scheduled working hours, such trifles 
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REAL PROPERTY, PROBATE 
AND Trust LAW 


By Theodore E. Karatinos and Hugh C. Umsted 


Beyond Statute, Rule, and Contract: Equity 
as a Basis for Awarding Attorneys’ Fees 


n award of attorneys’ fees 
is in derogation of com- 
mon law,! but has occa- 
sionally been permitted at 
equity. At law, a court may only award 
attorneys’ fees when the award is ex- 
pressly provided for by statute, rule, 
or contract.’ At equity, courts may 
award attorneys’ fees under limited 
circumstances. Given their equitable 
roles, probate, guardianship, trust, 
and family courts have occasion to 
award attorneys’ fees as a matter 
of fairness to the parties. Derived 
from the historic powers of chancery, 
modern courts have the inherent, 
although limited, authority to award 
attorneys’ fees on equitable grounds. 
Since the merger of law and equity, 
Florida courts have been reluctant to 
expand judicial authority to award 
attorneys’ fees beyond statute, rule, 
or contract.* Of course, the probate, 
guardianship, trust, and domestic 
relation statutes often provide en- 
titlements to attorneys’ fees. When 
an attorney renders services to a 
decedent’s estate, the attorney may 
apply for statutory fees.‘ When an at- 
torney renders services to a guardian 
or ward,” to a trust,° or for the pur- 
pose of conducting post-marital liti- 
gation,’ the attorney may apply for 
statutory fees. Yet while numerous 
other statutes* provide for fee-shift- 
ing in probate, guardianship, trust, 
and family law, they are not the only 
basis for awarding attorneys’ fees. 
Beyond statute, rule, or contract, 
Florida courts have recognized three 
equitable grounds for awarding 
attorneys’ fees. First, a court may 
award fees based upon inequitable 
conduct. Second, a court may award 


fees based on an attorney’s efforts to 
create a common fund. Third, a court 
may award fees based on a person’s 
efforts to preserve assets in trust. To 
better serve their clients, practitio- 
ners before probate, guardianship, 
and family courts should familiarize 
themselves with these equitable fee 
entitlements. 

The Florida Supreme Court crys- 
tallized the inequitable conduct 
doctrine as a basis for fees in Bit- 
terman v. Bitterman, 714 So. 2d 356 
(Fla. 1998), cert. denied, 525 U.S. 
1187 (1999), in 1998. The inequitable 
conduct doctrine permits an award 
of attorneys’ fees when a party has 
exhibited egregious conduct or acted 
in bad faith.* The doctrine recognizes 
a court’s inherent power to police 
abuses of the judicial process. In Bit- 
terman, a co-personal representative 
raised picayune objections to stan- 
dard petitions for the administration 
of estate assets.'? He also opposed 
compromise. After outlining the 
co-personal representative's acts of 
bad faith, the court taxed attorneys’ 
fees under the inequitable conduct 
doctrine." 

The Florida Supreme Court later 
extended the inequitable conduct 
doctrine to include vexatious con- 
duct by attorneys in Moakley v. 
Smallwood, 826 So. 2d 221, 226 (Fla. 
2002). However, the court cautioned 
that trial courts must “sparingly and 
cautiously” exercise their inherent 
authority to award attorneys’ fees 
against an attorney.'? Presumably, 
a court’s inherent authority to 
sanction an attorney for vexatious 
conduct arises from its role in regu- 
lating the conduct of attorneys as its 


officers. Therefore, an appropriate 
balance must be struck between 
condemning unprofessional tactics 
and chilling zealous advocacy.'* In 
accordance with due process, any 
court considering such sanctions 
should issue an order to show cause 
and provide an evidentiary hearing 
to the accused attorney. After the 
hearing, the sanctioning court must 
make factual findings of bad faith 
“with a high degree of specificity.”™ 
Although rarely applied, the 
inequitable conduct doctrine pro- 
motes several public policies in 
probate and family cases. Avoiding 
the unnecessary diminution of an 
estate’s assets is a central goal. The 
inequitable conduct doctrine should 
deter vexatious litigation tactics 
aimed at diminution." The doctrine 
not only extends to misconduct dur- 
ing litigation, but also extends to 
misconduct before the litigation.'® 
Thus, the doctrine encourages liti- 
gants to police themselves. Litigants 
can be penalized for hiding estate 
assets,’ or for objecting to routine 
distributions from the estate.'* As 
commentators have discussed in the 
context of probate litigation, the doc- 
trine provides “another arrow in the 
quiver of personal representatives 
who are forced to defend groundless 
litigation.”"® The inequitable conduct 
doctrine can serve to streamline 
estate litigation through deterrence 
despite its infrequent application. 
Based on equity, a court may also 
award attorneys’ fees under the com- 
mon fund doctrine.”” The common 
fund doctrine supports an award of 
fees “where counsel has been em- 
ployed to obtain or to create a fund 
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for the joint benefit of both parties.””’ 
Recognized at chancery, Florida 
courts have awarded fees on this 
ground for more than a century.” 
Fees will often be awarded under 
the common fund doctrine in cases 
involving multiple beneficiaries 
with common, and not adversarial, 
interests. Although the Florida Leg- 
islature has codified the common 
fund doctrine into statutes which 
may provide broader authority for 
an award of attorneys’ fees in the 
contexts of trusts and estates,”* the 
common law basis may apply beyond 
those contexts and will be available 
if those statutes are ever amended 
or repealed. 

To support a request for fees based 
on the common fund doctrine at 
equity, an attorney must show that 
the legal services benefited the par- 
ties.‘ For one example, a party may 
receive attorneys’ fees by creating 
a common fund for a decedent’s 
children to share in life insurance 
proceeds.”® As another example, a 
party may receive attorneys’ fees for 


restoring assets to an estate which 
had been diverted from the deceased 
by fraud during his lifetime.*° This 
long-standing equitable basis for fees 
should attract counsel to assist mi- 
nor and incapacitated beneficiaries 
in receiving orderly distributions 
from an estate. 

After some scholarly analysis, 
courts have reduced the common 
fund doctrine to a formulaic applica- 
tion.”’ The doctrine requires: 

1) The existence of a fund over 
which the court has jurisdiction and 
from which fees can be awarded; 

2) The commencement of litigation 
by one party which is terminated 
successfully; 

3) The existence of a class which 
received, without otherwise con- 
tributing to the lawsuit, substantial 
benefit as a result of the litigation; 

4) The creation, preservation, 
protection, or increase of the fund 
as a direct and proximate result of 
the efforts of counsel for that party; 
and 

5) A reasonable relationship be- 
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tween the benefit established and 
the fees incurred. 

Fee applicants may stumble over 
the third element, if the other class 
members have “contributed” to the 
lawsuit by paying their own at- 
torneys to obtain benefits.** “The 
doctrine rests on the perception 
that persons who obtain the benefit 
of a lawsuit without contributing to 
its cost are unjustly enriched at the 
successful litigant’s expense.””° 

Finally, “courts of equity have tra- 
ditionally awarded attorneys’ fees to 
persons, who at their own expense, 
have successfully maintained suits 
for preservation of trust funds.” 
While this basis has recently been 
codified by statute,*' a long line of 
prestatutory cases may provide ad- 
ditional precedent for attorneys’ fees 
within the trust context. Where the 
friend of a ward successfully peti- 
tions to remove a guardian in order 
to preserve the ward’s assets, the 
ward’s friend is entitled to receive 
his or her attorneys’ fees at equity.” 
Moreover, trustees can themselves 
seek attorneys’ fees for bringing a 
declaratory judgment action against 
the beneficiary of a testamentary 
trust.*’ Trustees can also recover 
fees for defending a trust in good 
faith,” for defending against their 
removal by beneficiaries,* and 
for defending against suits by co- 
trustees.’ An award will turn upon 
whether the litigant has prevailed on 
a matter which either restores assets 
to the trust, or fulfills the grantor’s 
intent. 

Florida courts continue to follow 
the American rule that each party 
should bear its own attorneys’ fees 
in litigation absent a statute, rule, or 
contract which provides for the pay- 
ment of fees. However, practitioners 
in probate, guardianship, trust, and 
family law should consider alterna- 
tive grounds for an award of attor- 
neys’ fees at equity. Fee-shifting may 
deter those who seek to frustrate 
equity, as well as encourage those 
who seek to foster it. U 
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“4 Vazquez v. Goodrich, 206 So. 2d 54, 
55 (Fla. 3d D.C.A. 1968). 

°° Powell v. Cocowitch, 94 So. 2d 589, 
592 (Fla. 1957). 

°6 Ball v. Mills, 376 So. 2d 1174, 1179- 
82 (Fla. 1st D.C.A. 1979), cert. denied, 
388 So. 2d 1116 (1980). 


Theodore “Ted” E. Karatinos 
received his J.D. from Stetson Uni- 
versity College of Law and currently 
serves Stetson as an adjunct professor 
teaching civil litigation. He practices 
law in Tampa. 

Hugh C. Umsted received his J.D. 
from Stetson University College of Law. 
He currently serves as the vice chair of 
the Probate and Trust Litigation Com- 
mittee of the Real Property, Probate and 
Trust Law Section of The Florida Bar. 
He practices law in New Port Richey. 

This column is submitted on behalf 
of the Real Property, Probate and Trust 
Law Section, Julius J. Zschau, chair, 
and William P. Sklar and Richard R. 
Gans, editors. 


Can your Web site help you attract and 
win even more new clients? Find out 
with this FREE professional Web audit. 


Performed by an independent organization, the audit 
examines key Web areas. Using the latest criteria for 
Web performance, it gives you an objective analysis 
of where your site performs well, and where minor 


changes can help you optimize your Web site for 
gaining more new clients. 


Full results are compiled in an in-depth 12-page 
report which is delivered directly to your office. Get 
yours now — no matter how good your Web site is, 
this no-strings audit can help you make it even better. 


FREE WEB AUDIT! 


Go to audit.findlaw.com 
or call 1-866-44FINDLAW. 


© 2005 FindLaw, a Thomson business L-316286/10-05 
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Becoming Justice Blackmun: 
Harry Blackmun’s Supreme 
Court Journey 
By Linda Greenhouse 
Reviewed by C. D. Rogers 

Linda Greenhouse has gleaned 
Justice Blackmun’s personal and 
official papers — all 1,585 boxes 
in the Library of Congress — to of- 
fer us this readable and insightful 
book. Greenhouse, a Pulitzer Prize 
winning reporter for the N. Y. Times, 
focuses Blackmun’s biography on 
abortion, gender discrimination, the 
death penalty, and his relationship 
with Chief Justice Warren Burger. 

“The Road to Roe,” begins with 
Blackmun’s personal note to himself 
about United States v. Vuitch (1971): 
“Here we go in the abortion field.” 
His files contain research from the 
AMA’s Journal about a woman in- 
fected German measles whose child 
was born seriously defective after a 
New York hospital refused her an 
abortion. His notes on his position on 
jurisdiction, including his personal 
comment that “the case is better 
prepared if it percolates through the 
normal structure”; questions of right 
to privacy; definition of “health” and 
preparatory arguments two days 
after deciding Vuitch for both Doe 
v. Bolton and Roe v. Wade (1973). 
And why did Burger assign these 
two cases to Blackmun? Greenhouse 
suggests that Blackmun “never 
knew exactly why,” but she identi- 
fies variables in his nine years as 
resident counsel at Mayo Clinic and 
Burger’s faith in his friend’s dip- 
lomatic talents—needed now both 
inside and outside the Court on the 
abortion issue. Greenhouse adds 
an ironic experience: Blackmun’s 
daughter, pregnant at 19, a college 
dropout who married and later di- 
vorced, “suffered a miscarriage less 
than three weeks after the wedding.” 
“Saving Roe” begins with changes in 


his life as a consequence of Roe: from 
security threats and sacrifice of his 
blue Volkswagen Beetle for the Court 
car, to continued challenges and his 
mantel to defend Roe, to shifts in 
votes of newly appointed justices, to 
recognition of evolving jurisprudence 
through controversy. When asked 
in his last oral interview “whether 
writing Roe v. Wade was ‘a piece of 
bad luck or good luck,” he surmised: 
“T think one grows in controversy.” 
Blackmun, at 83, predicted that 
“when I do step down, the confirma- 
tion process for my successor may 
well focus on the issue [abortion] 
before us today.” 

By 1992, Blackmun’s law clerk told 
him that he was the justice “Ameri- 
can women look to,” a feminist icon. 
This status delighted Blackmun’s 
three daughters more than him, ini- 
tially. In Roe, he had focused on the 
doctors more than on the women, but 
history and myth changed his image. 
When writing for the Court in the 5- 
to-4 decision in Thornburgh (1986), 
he centers on “a certain private 
sphere of individual liberty will be 
kept largely beyond the reach of gov- 
ernment... . that extends to women 
as well as to men.” Greenhouse con- 
cludes that in Planned Parenthood 
v. Casey (1992), Blackmun’s opinion 
recognized reproductive freedom “as 
an essential aspect of women’s equal- 
ity,” concludes Greenwood. 

Blackmun personally opposed 
capital punishment while he served 
on the Court of Appeals for the 
Eighth Circuit, but he viewed the 
issue as a legislative policy to be 
supported. Greenhouse finds in 
Blackmun’s papers and Supreme 
Court decisions that his “discomfort 
with the death penalty grew with 
each passing term.” Before his retire- 
ment in 1994 after 24 years on the 
Court, he minced no words: Because 
“the death penalty remains fraught 
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with arbitrariness, discrimination, 
caprice and mistake,” it is always 
unconstitutional. 

The 60-year relationship with 
Burger merits reasons in itself to 
read Becoming Justice Blackmun. 
Blackmun and Burger met in kin- 
dergarten, and their friendship 
even through many years at the 
Supreme Court justified their label, 
“Minnesota Twins.” After law school, 
the possibility always remained for 
a firm called Burger and Blackmun. 
Blackmun served as best man in 
Burger’s wedding; Burger would 
prove instrumental in smoothing 
Blackmun’s nomination for Supreme 
Court Justice. On the bench, they 
encouraged each other. Burger en- 
couraged Blackmun when he wrote 
Bakke (1978): “Cheer up—there can’t 
be any more as tough as this one!” 
They planned trips together; they 
celebrated family occasions together; 
and they voted together—often in 
the beginning. “Blackmun voted 
with Burger in 87.5 percent of the 
closely divided cases during his first 
five terms (1970-1975); in contrast, 
Blackmun voted with Burger 32.4 
percent during their final five years 
serving together. 

Greehouse attributes the rupture 
of a lifelong friendship to ideol- 
ogy and to their hypersensitivity 
to slights. This relationship “was 
complex, multilayered, encrusted 
with a lifetime of shared experiences 
and mutual expectations.” Her meta- 
phor skims both the sadness and 
the cause of this broken circle: “like 
water dropping on stone and, over 
the years, wearing it away.” 

Becoming Justice Blackmun con- 
tains professional and personal 
insights both into Blackmun’s and 
the Court’s processes in reaching 
decisions. It shares personal notes 
passed even during arguments be- 
fore the Court. Also consider the 510- 
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page oral history Blackmun record- 
ed—and Greenwood uses—available 
both in transcript and video at www. 
loc.gov/rr/mss/blackmun/. 

Becoming Justice Blackmun, pub- 
lished in 2005 by Times Books, 268 
pp, retails for $25. 


C. D. Rogers is a member of The 
Florida Bar. 


Solomon vs. Lord 
By Paul Levine 
Reviewed by Jennifer Winegardner 

Reading Paul Levine’s Solomon 
vs. Lord is like watching a hot new 
TV show. It’s a fast book. You can 
pick it up and read a few chapters 
at a time, or block out an entire 
rainy Saturday to read. 

Levine introduces Victoria Lord, 
a newish tightly wound attorney 
destined for a brilliant career, 
and the devil-with-a-heart-of-gold 
Steve Solomon, a little older, and 
a little wiser. Solomon and Lord 
first meet as opposing counsel in 
a criminal case. They hate each 
other, and end up in jail together 
for contempt after they erupt in 
front of the judge. Solomon gets an 
acquittal and Lord gets fired. They 
are both broke and in need of a 
big case when Lord’s country-club 
acquaintance, Katrina Barksdale, 
is accused of murdering her much 
older, much richer husband in a 
sexually scandalous circumstance. 
Lord gets the case, but there’s a 
hitch: she must co-counsel with 
Solomon. 

It turns out, Solomon is not the 
rogue that Lord has him pegged 
for. He has taken in his formerly 
abused autistic savant nephew and 
is fighting the state for custody. 
Turns out, also, that Lord is not 
the high-society marry-for-money 
type Solomon has her pegged for; 
she barely makes ends meet and 
happily shops consignment. De- 
spite what sounds convoluted, their 
relationship rings true. The court- 
room scenes and legal plot ring 
true as well. It’s obvious to me, a 
former staff attorney at the Florida 
Supreme Court, that Levine has 
done his homework. I bought it: the 
testimony, sidebars, and backroom 


dealings. 

The story stumbles a bit on 
cliché and predictability when it 
comes to the minor characters. 
Lord is about to marry Bruce 
Bigsby, a “total dweeb” vegan avo- 
cado heir. Bigsby surprises Lord 
one day when he brings a picnic 
lunch to court: an avocado sand- 
wich and an avocado sorbet. Lord, 
however, indulges in spareribs and 
prosciutto with Solomon, swear- 
ing Solomon to secrecy. There is 
Ray Pincher, the prosecutor with 
a chip on his shoulder who once 
attended seminary school (biblical 
allusions abound!). Pincher is a 
one-dimensional mean guy out to 
win at all costs. Katrina Barksdale 
serves the plot well, but she’s no 
more than the young hottie servic- 
ing her rich older husband’s kinky 
sexual fantasies, playing with the 
hired help on the side, and lying 
to her attorneys about it. So she’s 
unfaithful, but it doesn’t make her 
a murderess. Or does it? 

Most importantly, though, Solo- 
mon and Lord are fully developed 
and fully believable. The dialogue 
is fast, the scenes are short, and 
the story has momentum. Levine is 
a former trial attorney and wrote 
scripts for TV. He can write, and he 
knows the law. He does what I think 
he set out to do—create escapist 
fun. And he continues in his next 
book, Deep Blue Alibi, where Solo- 
mon and Lord are again featured. 

Get this book and throw it in your 
carry-on. You'll be able to enjoy an 
episode while you wait for your 
boarding pass, and just one more 
before landing. 


Jennifer Winegardner practices 
with Broad and Cassel, Tallahassee, and 
is a member of the Journal and News 
Editorial Board. 


David Hackett Souter 
By Tinsley Yarbrough 

Tinsley Yarbrough’s David Hack- 
ett Souter tells the gripping story 
of one of this century’s preeminent 
legal minds. Yarbrough skillfully 
paints a picture of a man ap- 
pointed to the Supreme Court by 
a president whom, in hind-sight, 
we would have least suspected, the 
first President Bush. Appointed in 
1990, Justice Souter remains today 
“as enigmatic and unpredictable as 
ever, a mystery even to avid court 
watchers.” Yet Yarbrough’s descrip- 
tion of his life and career reads like 
a first-hand account. 

The book begins on September 
11, 2001, with a personal vignette 
that serves to illuminate what the 
remainder of the book will eventu- 
ally divulge — that is the unshak- 
able character of the man this 
country knows as “Justice” Souter. 
Amid all the chaos on that day, 
David Souter managed to evade 
his security personnel to attend 
lunch at the Concord home of some 
good friends. “[W|hile much of the 
nation’s officialdom attempted to 
cope with the 9/11 disaster, anxious 
about possible further attacks on 
national institutions and leaders, 
one member of one of the nation’s 
most powerful bodies eluded the 
security efforts of his own court 
staff in order to enjoy a quiet meal 
with friends.” Yarbrough captures 
this, and so many more intimate 
moments in the life of a stoic who 
has remained a secret even to the 
country he so steadfastly serves. 

After discussing Souter’s New 
England lineage and Harvard edu- 
cation, Yarbrough moves on to the 
dominant theme of the book: Sout- 
er’s never predictable but always 
remarkable legal career. From his 


Bar members may submit brief 
book reviews of approximately 500 
words for publication. They should 
be related to law but may be practi- 
cal, esoteric, entertaining, or fiction. 
Reviews should include the number 
of pages, the publisher, and cost. 


LO LILO LO 


Submit a hard copy and a 
diskette to Editor, The Florida Bar 
Journal, 651 E. Jefferson St., Tal- 
lahassee, FL 32399-2300. Book 
reviews may also be e-mailed to 
cdodd@flabar.org. 
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ivory-tower education, he chose to 
launch a career in public service 
that began when he accepted a 
position as an assistant attorney 
general in New Hampshire. Little 
did anyone know this would dra- 
matically alter the predicted career 
path of the Concord native. 
Through Yarbrough’s thoughtful 
depiction of Souter’s transforma- 
tion from erudite New Englander 
to principled, workaholic civil ser- 
vant, devoted friend, and family 
man, it becomes impossible not to 
admire the man. During his time 
as a state attorney, judge, state 
Supreme Court justice, and finally, 
U.S. Supreme Court Justice, David 
Souter offended both the conserva- 
tives who appointed him, and the 
liberals who opposed him; and Yar- 
brough beautifully illustrates why 
it is they love him for that. When 
pressed, one skeptical commenta- 
tor was led to say that Souter was 
“a very nice man: kind to friends 
and family; a quietly pious fellow; 


a hard worker; an old-fashioned 
frugal Yankee...{[but that] What got 
him to the courthouse door is the 
notion that he is brilliant; he is, we 
are assured, ‘a scholar.” 

Such is the frustration and the 
wonder of Justice Souter’s career. 
It is marked by a commitment to 
traditional republicanism that 
ties him to ideals long-since 
abandoned by the party who put 
him on the bench. Yet in spite of 
his mystery, Tinsley Yarbrough 
manages to paint a complete, and 
completely intriguing portrait of 
David Hackett Souter’s career and 
character. 


The Destruction of Young 
Lawyers: Beyond One L 
By Douglas Litowitz 

Litowitz has jarringly captured 
the abysmal world of young at- 
torneys in this study of first-hand 
accounts, and hard data on the 
satisfaction of practicing and rising 
attorneys. The Destruction of Young 


THE FLORIDA 


Courts and 
Administrative 


Lawyers details the struggles en- 
countered by those entering the 
legal profession through a system- 
atic deconstruction of the process of 
indoctrinating young minds to the 
modern way of the law. 

Litowitz opens his book with an 
alarming account of the pervasive 
depression among blossoming at- 
torneys. Citing study after study, 
Litowitz backs up the bad news 
that “the legal profession makes 
young people unhappy, anxious, 
depressed, and desperate.” He at- 
tributes this dismal conclusion 
first to the law schools which tor- 
ture their students by pitting one 
against another. Because of this, 
the relationship between professors 
and students, and the tedium of the 
case method of teaching, Litowitz 
boldly claims that “nobody comes 
out of law school feeling better 
about themselves, although many 
come out much worse — caustic, 
paranoid, and overly competitive.” 

Moreover, Litowitz points out, 
after enduring three agonizing 
years of law school, students are 
released into a hostile job market 
where they will be lucky to find any 
legal job and therefore rarely at- 


tempt to find one that actually suits 
their interests (presuming they 
are still able to identify interests 
beyond socioeconomic ones). This 
leads students to seek the highest 
paying jobs rather than the most 
rewarding which only compounds 
their burgeoning depression. 

Next Litowitz takes on the bar 
exam, arguing that it “is a charade 
that should be abolished or radi- 
cally reformed.” Instead of prevent- 
ing incompetent law school gradu- 
ates from becoming incompetent 
lawyers, it merely weeds out those 
potentially good lawyers who are 
less savvy at test-taking. This, how- 
ever, permits future bad lawyers to 
pass, and forbids potentially good 
lawyers from having their shot at 
a legal career. In Litowitz’ view, the 
veiled truth is that the bar exam is 
little more than a rite of passage, 
closely akin to a fraternity hazing 
ritual. 

If the young lawyer is not de- 
stroyed by his or her experiences 
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Order your extra copies of the 2005 Annual Directory to- 
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Basic Corporate/Intellectual 
Property (#0330) 
Miami, March 1 
JW Marriott #190 


Pensacola, March 1 
Escambia/Santa Rosa Bar Association #040 


Orlando, March 2 
Ivanhoe Plaza Downtown #071 


* * * 


Proving and Defending Damages 
(#0276) 


Miami, March 1 
Hyatt Regency Downtown #024 


Pensacola, March 2 
Escambia/Santa Rosa Bar Association #040 


Tallahassee, March 2 
The Florida Bar Annex Room 114 #054 


* * * 


Probate Litigation (#0322) 


St. Petersburg, March 2 
Bar Association #263 


Tallahassee, March 9 
The Florida Bar Annex Room 114 #054 


West Palm Beach, March 9 
Palm Beach County Bar Association #232 


Ft. Myers, March 10 
Quality Hotel #271 
Pensacola, March 15 
Escambia/Santa Rosa Bar Association #040 
Sarasota, March 16 
Hyatt Hotel #042 


* * * 


Basic Family Law (#0329) 


Ft. Myers, March 3 

Quality Hotel #271 
Jacksonville, March 3 

Omni Hotel #154 

Orlando, March 3 

Ivanhoe Plaza Downtown #071 
Pensacola, March 9 
Escambia/Santa Rosa Bar Association #040 
St. Petersburg, March 9 

Bar Association #263 


Tallahassee, March 10 
The Florida Bar Annex Room 114 #054 


West Palm Beach, March 21 
Palm Beach County Bar Association #232 


Tampa, March 22 
Marriott Waterside #021 
Sarasota, March 23 
Hyatt Hotel #042 


CLE Registrations at 850/561-5831. On-site registration is is 


CLE Registrations before making plans to attend. 
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thus far, firm politics are sure to 
do the trick. After spending three 
years in training for the reward of 
becoming a firm associate, those 
“lucky” enough to achieve the goal 
are worked like slaves and treated 
as “fungible commodities.” After all, 
“(nljowadays, merely being a good 
lawyer is not enough; one must 
also be a self-sustaining profit- 
center, or attached umbilically to 
a lawyer who fits this description.” 
The drive to make this kind of at- 
tachment, or again, to pay down 
the massive debts incurred during 
law school, means that “[yloung 
lawyers at large firms find them- 
selves subservient to large corpo- 
rate institutional clients, whom 
they try to impress by engaging in 
morally reprehensible tactics and 
naked abuses of power....” This big 
firm environment is not only a new 
development for young lawyers, 
but a dangerous one because of the 
pressure it creates to bill hours, 


even fraudulently. 

While Litowitz does offer practi- 
cal solutions to the causes of decay 
in the legal profession, the book is 
largely a sorrowful journey through 
the life of a burgeoning lawyer. It 
concludes with a four-page “happy 
ending” which fails to overpower 
the bitter taste it leaves in the 
reader’s mouth. However, despite 
its gloom, The Destruction of Young 
Lawyers is soberingly honest and 
forthright. 


Death Row Defender 
By Raymond Dix 

Ray Dix’s legal thriller Death 
Row Defender tells the suspense- 
ful story of an ex-public defender 
turned appellate advocate for an 
innocent death row convict. Jon 
Clayton was wrongly convicted of 
the rape and murder of Donella 
Nash. After five years on death row, 
Clayton’s number is finally up as 
the governor uses his execution as 


political fodder for his own reelec- 
tion. 

For Clayton’s final appeal, the 
court has appointed ex-public de- 
fender Woody Thomas who must 
overcome evidence of his client’s 
history of violence. Worse still, 
Thomas must somehow prevail over 
the evidentiary lynch pin that the 
bullet in Nash’s head came from 
Clayton’s own gun. To complicate 
matters further, Thomas falls into 
trouble of his own as he begins to 
uncover the truth about Clayton’s 
wrongful conviction. 

Filled with intrigue and set on 
Florida’s Gulf coast, this thriller is 
a fast read. But the depth of Dix’s 
treatment of the criminal appeals 
process makes this novel more 
than a murder mystery. Death Row 
Defender is clearly written by an 
author who has first-hand experi- 
ence in defending capital cases, and 
it showcases Ray Dix’s expertise as 
a writer. 


Support Legal Representation 


for Florida’s Children 


FLORIDA 


© Kids Deserve Justice 


Go to your local county tag office to 

purchase a Kips DESERVE JUSTICE 

specialty license plate, an authorized 
Florida automobile license plate. 


| * Generates tax-deductible contributions to provide legal assistance to needy Florida children. The $25 
_ donation for each plate will go to The Florida Bar Foundation, a §501(c)(3) public charity. The Foundation 


| will grant 100% of the funds to provide legal assistance to needy children. 


_ * Grants to local legal aid organizations to provide direct legal assistance to needy children will be the prior- 
__ ity. Additionally, the funds can be used, for example, to train pro bono lawyers to represent needy children, 
| or work with the courts and other groups on ways the courts and broader justice system can better serve 


_ the legal needs of children. 


_ * $25 per year at your regular license plate renewal time. If you want the plate before your regular renewal, 
__ there’s an additional one-time charge of $18 that goes to the state. Additional state and local tag agency 


| fees may apply. 


Go to The Florida Bar’s Web site (www.floridabar.org) for instructions, a downloadable 
replacement plate request form, and the location of your local tag office 
from the Florida Department of Highway Safety and Motor Vehicles. 
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Services 


Attorney Referral Services 


@ A-A-A Attorney Referral Service ~ 
Every month over 13,000 people Call seeking 
a Lawyer due to our Innovative Marketing 
Strategies. Call today - Is your phone ring- 
ing like it used to? 

1-800-733-5342; 1-888-669-4345 


Automotive Forensic Services 


@ Accident Investigation, Injury, Death, 
Property Damage, Defect, Negligence, Fire, 
Fraud, Bad Faith, Faulty Repair. State/Na- 
tionwide,e Salvatore R. Raimondi, Sr., (561) 
832-6022, website: www.AAFSA.com; 
E-mail: AFSASSOCIATES @ AOL.COM. 


Aviation Consultant 


FAA Inspector; experienced 
aircraft accident investigator. In-depth knowl- 
edge of FAA regulations, orders, and policies; 
also, FAA philosophy, tactics, and techniques. 
Conduct accident investigations, case screen- 
ing, research, and serve as expert witness. 
Keating Aviation Consulting, LLC, (502) 
722-9400, Fax: (502) 722-9401, E-mail: 
keatingavconsult @ bellsouth.net. 


Expert Witnesses 


Handwriting 


@ American Document Examiners, Rita 
Lord: 1208 Marine Way, Suite 303 North 
Palm Beach, Fl 33408. Court qualified expert 
witness in Federal, Circuit, Probate, District 
Courts and arbitration cases throughout the 
U. S. Phone(561)622-6310; www. 
americandocumentexaminers.com. 


@ Forensic Document Examiner/Hand- 
writing Expert: Don Quinn, 101 Century 
21 Drive, Suite 123, Jacksonville, FL 32216, 
(904) 721-3434. Thirty years experience 
in Federal and State Crime Laboratories. 
Qualified in Federal and State courts. Retired 
FDLE Document Examiner. 


@ Certified Forensic Document Exam- 
iner, Thomas Vastrick, 380 S. State Road 
434,Suite 1004-132, Altamonte Springs, FL 
32714. (800) 544-0004. Formerly with U.S. 
Postal Inspection Service Crime Lab. Over 
27 yrs. Experience. ABFDE Certified (former 
Board Director.) Court qualified throughout 
southeast. 


Lawyer Services Rates 
Standard Format — $80 per insertion. Minimum 
of 5 lines. Each additional line is $20. Initial ad 
placement payable in advance. 5-time insertion, 
$400; 10-time insertion, $750. 


Display Format — 

1 Time 5 Times 10 Times 
1/6pg $250 $200 
Wi2pg $250 $225 $200 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of 
Certified Planners (AICP). Author, AICP 
Professional Practice Manual. 35+ years Ex- 
perience in Land Use, Site Plans, and Code 
Compatability, Consistency & Compliance. 
Solin and Associates, Inc.; (407) 682-7200; 
(407) 252-7200 cell; saiplans@aol.com: 
www.solinplanning.com. 


Law Enforcement 
& Security 


@ Lou Guasto Law Enforcement & Se- 
curity Expert Witness. Retired Police Chief 
with twenty-six years of Law Enforcement 
experience. F. B.l. Academy graduate. For- 
mer University Criminal Justice Instructor. 
(954) 434-0413, www.EXPERTWITNESS. 
COM/GUASTO. 


Medical 


@ Physicians For Quality: Credible medi- 
cal experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visitus at www.pfq.com. 


@ Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral ap- 
praisal for estate & tax 540-989-5727. 


Premises Liability 
& Security 


= Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. 
William T. Gaut (239) 593-8033. Naples, 
Florida. Visit Web site: www.wtgaut. 
com. 


Real Estate Law 


@ James L. Mack, Board Certified Real 
Estate Lawyer with 55 years of practice in 
Florida exclusively in the area of real estate 
law, “AV” rated, Chair of Dade County Bar 
Ass’n Real Property Committee 1995-2004, 
is available to act as expert witness or con- 
sultant in real property litigation in all Florida 
counties. 20185 East Country Club Drive, 
#607, Miami 33180, (305) 933-2266, fax 
(305) 682-1533. 


Malpractice Insurance 


@ Jason A. Wyman of Advanced Insurance 
is an independent agent who specializes in 
malpractice insurance. Access rates from 


various carriers with one application. (954) 
889-0710; jwyman@advancedins.com. 


Stockbroker Fraud 
Mismanagement | 


@ Call us to talk over remedies available 
to your clients who have securities account 
losses. Referral or co-counsel; expert wit- 
ness affiliations. David McGee and Peter J. 
Mougey, Beggs & Lane, Pensacola, (850) 
432-2451. 


Stockbroker Misconduct 


@ Darren C. Blum, Esq., concentrates on 
recovering investors’ losses caused by stock 
and commodity broker misconduct. Mr. Blum 
has vast experience within the securities in- 
dustry, as a former licensed broker; former 
associate of a large New York law firm that 
defended many brokers and brokerage firms; 
former intern for the NASD Arbitration Depart- 
ment; a published author and coauthor of se- 
curities arbitration articles; and an approved 
Arbitrator for the NASD and NFA. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum & Silver, LLP, 12540 
W. Atlantic Bivd., Coral Springs, FL 33071; 
phone (954) 255-8181, fax (954) 255-8175, 
1-877-STOCK-LAW. 


Mechanical Engineering 


Miller Engineering 


Michigan 


com. . 
e-mail: jmiller@millerengineering.com 


Power Tools and Machine Guarding 
Guarding and Entanglement Accidents 
Compliance with OSHA/ANSI/ASTM/UL/NFPA 
Metalworking, Woodworking, Plastic Molding 
Warnings, Labels, Instructions and User Manuals 
Wamings & Instructions Books by Miller & Lehto (4) 
Design of User Manuals & Wamings (ANSI Z535) 
International (ISO) Symbol/Waming Requirements 
Health & Chemical Hazard Wamings 
Consumer Product Safety 
Human Factors and Ergonomics 
Slips, Falls: Premise - Vehicle - Ladder 
Child, Home Appliances, Power Tools & Electrical 
Vehicles: Auto, Truck, Trailer, Boat, Recreational 
Auto Crash Data Retrieval System (Vetronix CDR) 
Roadway/Traffic Accident Reconstruction 
ATV, Jet Ski, Snowmobile, Personal Watercraft 
Seat Belts, Air Bags, Restraint Usage/Wamings 
Chemical, Environmental and Fire 
Fires & Explosions: Vapors/Electrical/Chemical 
OSHA Material Safety Data Sheets (MSDS) 
Chemical Labeling Requirements (ANSI Z129.1) 
Groundwater & Environmental Contamination 
Chemical & Solid Waste Disposal Wamings 
1 and Construction 
Construction Trades & Equipment Accidents 
Tractor, Implement, Harvester & Grain Storage 
Chemicals: Pesticides, Herbicides, Fungicides 


James M. Miller, PE, PhD Mark R. Lehto, PhD 
Bradley T. Cook, PE, BSME 
Our 12 other professional staff represent degrees in 
mechanical, agricultural, chemical, human factors, 
ergonomics, packaging, law and psychology. 
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KERR & ASSOCIATES 
Court Reporters 


If it's a question of 


Safety... 


The answer must be 


Serving Lake and Seminole County 


1-800-246-1753 


Sanford Engineering, Safety, and o 
1033 W. 1st Street Security Experts Professional 
Suite A (All Disciplines) 
Sanford, Florida 32771 
(407) 330-4700 Professional Safety Incorporated 
Tavares 


614 N. Sinclair Ave. 
Tavares, Florida 32778 
(352) 742-3144 
Fax (352) 742-1244 
Deposition Suites Available 


1.800.562.7233 Located in the Palm Beach Area 


No Merit - No Charge (subject to terms) 


CIRCUMVENT THE CAPS ON MEDICAL MALPRACTICE 
in depth medical testimony of physical damages caused by pain. 


Witness, Ltd? 


medical expert testimony in medical malpractice, personal injury & disability claims 


BLOCKS 


Volunteers of America builds stronger 
communities by serving homeless 
individuals and families, the elderly, 
and at-risk youth. Your donation can 
help provide a solid foundation. 


Services to reduce healthcare liens and Subrogation claims © 
for the Plaintiff’sTrial Bar 


Volunteers of America— 
changing lives, restoring hope. 

Please cali us at 1.800.899.0089 
or visit www.voa.org. 


ERISA Plans 
Personal Health Insurance Policies 
State and federal (icra health plans 


Medicare/Medicai 
* HMOs 
Hospital liens 
Champus 
¢ Provider balance billing disputes 
WY Volunteers WADE YEAKLE P.A. www.wadeyeakle.com 
of America® Tort & insurance practice since 1967 Phone: (727) 896-1230 
Healthcare specialization since 1990 Fax: (727) 823-8043 
There are no limits to caring.™ 540 4" Street North Cell: (727) 643-9695 
St. Petersburg, FL 33701-2302 Email: info@wadeyeakle.com 


Have you ever wished — you could sit down and talk in complete confidence with someone about 
your law practice—someone whose drinking or drug problem may have been worse than yours; someone 
who can tell you what drinking/use of drugs did to his or her practice, family, and health? Or maybe iust 
someone to listen with an understanding heart rather than with judgment and condemnation? 


Have you ever thought what a relief it would be, without any cost whatsoever, to be able to talk frankly 
with just such a person—a person who is solving problems just like yours and is living happily and use- 
fully? 


Now you can. Call the Florida Lawyers Assistance, Inc., hotline at 800/282-8981. 
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AMERICAN HEART 
ASSOCIATION 


Fighting Heart Disease and Stroke 


JOIN THE FIRM 


EXERCISE 


FORENSIC & INVESTIGATIVE ACCOUNTANTS 
LITIGATION SUPPORT & ADVISORY SERVICES 


Claims for Damages and Lost Profits - Contract Disputes 
Economic Crimes - Stockholder Derivative Actions 
Bankruptcies & Reorganizations 
Frauds, Defalcations & Financial Irregularities 
Expert Testimony 
Serving individuals, law firms, corporations and government agencies 


nationwide. 


Michael A. DeCarlo, Jr. CPA THE DECARLO GROUP, LLC 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


cai 561-995-7429 


Full background at: 
www.expertinsurancewitness.com 


Bill Hager, President 


Former Insurance Commissioner 
Former Property Casualty CEO 


Call for Entries 


Law Firm Newsletter and Brochure i 
Nationwide Competition for firms of all sizes. 
Visit www.advocatusdiaboli.org 

for entry details. 


(Wojtake our sight for granted... 


until it’s going. If glasses or surgery 
are not enough, there is still hope. To 
locate an eye doctor specializing in 
low vision, or for more information 
on living independently with low 
vision, call (800) 455-8006 or visit 


www.checkyearly.com/lowvision. 


1401 Brickell Avenue #920, Miami, FL 33131 (305) 373-3800 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $315 
(U.S., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 
INTERNATIONAL SEARCHING 
DOCUMENT PREPARATION 
(for attomeys only - applications, Section 8 
& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 


Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 
TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


, About the Bar * CLE + Legal Links, 
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AERC “TL ERG ! 

“See, Grandma? It says cat! 

heck out The Florida Bar 


Blumberg Excelsior 

Corporate Creations 

DeCarlo Group 

East Bay Mortgage 

e f Smart Marketing 

Empire Corporate 

FastCase 

Florida Lawyers Mutual Cover 3 
Gilsbar 8 
Government Liaison 51 
Gunn Law Group 

Harvey E. Morse, P.A. 
Insurance Metrics 

Int’! Genealogical 

Kerr & Associates 

Lawyers Direct 

LexisNexis Cover 2, 3, 13 
Miller Engineering 49 
Med Witness 50 
Mergent Investors 15 
PNC Advisors 

Professional Safety 

QLTT International 

Ricci, Leopold 

U.S. Army JAG 

West 43, Cover 4 
Wade Yeakle 50 


MIKESHAP REO 


My new motto is: If at first you don’t succeed, blame your computer. 


—_ 


It has been moved and seconded that we add 
a leaf to the table. All in favor... . 
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Liability Insurance 
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fully integrated 
statutes and people 
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